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laetiie District Court of the Uimted States for the 
District of Oregon. 


Pomieeectnciiberca, that on the 9th day of January, 
1913, there was duly filed in the District Court of 
Hiememiicd) states tor the District of Oregon, a 
Complaint, in words and figures as follows, to 
wit: 


[ Complaint. ] 


ft the District Court of the United States for the 
District of Oregon. 


ioe rel SfATE BANK, a corporation, 
ele ye ane 


V. 
Piste TIONAL BANK OF PORTLAND, a 


corporation, 
Defendant. 


Miitescomplamt of the above named plaintifi re- 

spectfully shows to the court: 
i: 

That at all times hereinafter mentioned plaintiff 
was and is a corporation duly organized under the 
laws of the State of Idaho having its place of business 
at Kendrick in the State of Idaho, and is a resident 
and citizen of the State of Idaho. 

LT. 

That the defendant at the times hereinafter men- 
tioned was and is a banking corporation organized 
and existing under and by virtue of the act of Con- 
egress for the incorporation of national banks and hav- 


ing its place of business and being located in the City 
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of Portland, State of Oregon, and is a resident and 
Citizem of te StateroiOreeon: 
1k 
That the amount involved in this act, exclusive of 
interest and costs, exceeds the sum of $3000.00. 
Ve 
That in the year 1910 the plaintiff deposited with 
the defendant the sum of $10,000 which was received 
by defendant and retained by it under the agreement 
that it would be repaid to plaintiff upon the checks 
or drafts of the plaintiff, or upon demand. That there- 
after certain sums were withdrawn therefrom by the 
plaintiff from time to time, and on the 8th day of 
February, 1912, plaintiff had on deposit with the de- 
fendant the sum of $8283.09, the same being the bal- 
ance of the deposit aforesaid. 
Ce 
That on Feb, 8, 1912, and on January 6, 1913, plain 
tiff demanded of the defendant that it pay to plaimtiti 
said sum of $8283.09 but the defendant has refused 
and neglected to pay said sum or any part thereof, and 
there remains due plaintiff from defendant said sum 
of $8283.09, together with interest from the date of 
such demand, no part of which has been paid. 
Wherefore plaintiff demands judgment against the 
defendant for $8283.09 together with interest and 


costs. 
C. L. McDONAIEID re ianid 


STAPLETON Mg SieaG 
Plaintiff's Attys. 


os) 
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endorsed |: Complaint. Filed Jan. 9, 1913. 
Ao ME CANNOM., 
Clesew, S. Diserict Court. 
Pumdeaiteiwards, 0 wit, on the 27 day of January, 
1913; there was duly filed in said Court, an An- 


swer, in words and figures as follows, to wit: 
| Answer. | 
In the District Court of the United Statcs for the 
District of Oregon. 


RM ORICK STATE BANK, a corporation, 


Pia iin 
VS. 
Pied iN aONAL BANK OF PORTLAND, a 
corporation, 
Detendants 


The defendant answers to the Complaint: 
If 

Weiendant adumts Paragraphs [, J}, and III of said 
Complaint. 

II. 

Defendant denies each and every allegation con- 
fammedein Paragraply 1V of said Complaint. except as 
in this Answer to said Paragraph IV admitted. De- 
fendant further answering said Paragraph IV alleges: 
Tiwammont tlre llth daxtot june, 1910, at the special in- 
stance and request of the Plaintiff, the Defendant 
loaned to the Plaintiff, the Kendrick State Bank, to 
be repaid to Defendant in three months thereafter, 


with six per cent. per annum interest, the sum of 
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$5,000.00, to evidence which loan the Plaintiff, said 
Kendrick State Bank, issued to the Defendant its 
Certificate of Deposit for said sum of $5,000.00; that 
said sum of $5,000.00 so loaned by Defendant to Plain- 
tiff as aforesaid, was deposited by Plaintiff with De- 
fendant to the credit of said Plaintiff, with the under- 
standing that the money so loaned was to remain on 
deposit with Defendant's Bank subject to the checks 
of the Plaintiff, and any balance of such deposit re- 
maining unrdrawn at the maturity of the lean wasere 
be applied as a credit thereon. 

Defendant further alleges that when said loan ma- 
tured the Plaintiff applied to the Defendant for ames 
newal thereof upon the same terms and conditions, 
and such renewal was granted by the Defendant to 
Plaintiti. And thereafter from time to time asysamd 
loan matured, the Plaintiff applied to Detendamimios 
renewals thereof upon like terms and conditions as 
the loan avas originally made by Defendant to Plame 
tiff; that said requests were granted by WDetendaim 
and said loan renewed as aforesaid until on or about 
December 6, 1910, when the Plaintiii requectedman 
the Defendant a renewal of said loan for the period 
of six months, and also requested of Defendantvicea 
matter of convenience for Plaintiff's Bank, that the 
Defendant accept in lieu of the Certificate of Deposit 
that had from time to time been issued by Plaintiff 
to the Defendant to evidence said loan, the Note of 
J. W. Bradbury, the then Presidentoiscard Neder 
State Bank, the Plaintiff, and who acted as the Agent 
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ema wepmesentative of Plaintiff in negotiating said 
loan, which request so made by Plaintiff the Defend- 
aueecccdca so and theretipon renewed and extended 
said loan so made by Defendant to Plaintiff for an 
additional period of six months and to evidence said 
loamieeidiveit delivered to Defendant the promissory 
Pores. Bradbury the then President of the 
Plamtitt. 

erencdant tupther alleges that at Plaintiff's request 
Said loan was again renewed and extended until De- 
cember 10, 1911, when the Plaintiff applied to the De- 
fendant for an increase of said loan from $5,000.00 to 
$10,000.00 upon the same terms and conditions as the 
original loan was made, and for a further extension of 
the time in which to repay the loan made by Defend- 
net omlalamati ft. 

Defendant turther alleges that on said December 
10, 1911, Defendant agreed to and did loan to Plain- 
tiff at its request as aforesaid and upon the same terms 
andseemdtmons as the original loan was made, the ad- 
ditional suum of $5,000.00, making the amount loaned 
by Defendant to Plaintiff at the date last named, the 
sum of $10,000.00, to evidence which loan the Plaintiff 
delivered to Defendant the note of said J. W. Brad- 
bury, then President of the Plaintiff and its agent and 
representative, payable on demand or to the order of 
Defendant, with six per cent. per annum interest. 

Defendant further alleges that when said loan was 
originally made and from time to time said Plaintiff 


deposited with Defendant as security for the moneys 
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loaned by Defendant to Plaintiff various collateral, 
all of which collateral, however, has been heretofore 
returned and surrendered to the Plaintiff at its re- 
quest and Defendant has no collateral or other secur- 
ity for the moneys due it from Plaintiff. 

Defendant further alleges that on or about Febru- 
ary &, 1912, the Plaintiff became insolvent and ptur- 
suant to the laws of the State of Idaho, the State Baas 
Commissioner of the said State of Idaho took control 
and possession of said Plaintiff, the Kendrick State 
Bank and its assets and proceeded to liquidate the af- 
fairs of said Bank in accordance with the banking laws 
of said State of Idaho. That at the time said Ken- 
drick State Bank, the Plaintifi herein, bhecamveaae 
solvent and was taken possession of by the State Bank 
Commissioner of Idaho, and until February 15, 12a 
the said Plaintiff had on deposit with the Defendant a 
balance of $8,283.09, (being the moneys which Plain- 
tiff seeks to recover judgment in this action for) on 
which fund Defendant had a general banker's lien te 
sectire the payment of the moneys due Detendam 
from Plaintiff, and which Defendant had a right ta 
apply in payment of the indebtedness aforesaid, and 
that when Defendant learned of the insolvency of said 
Meadriclke State Bank and that the State Bam Game 
missioner of Idaho had taken the control and posses- 
sion thereof and was managing and conducting its af- 
fairs and liquidating the same, the Defendant applied 
said money and set off said deposit with Defendant, to 
wait, said sum of $8,283.09 to the payment 16 that ex— 
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tent of the aforesaid indebtedness of the Plaintiff to 
the Defendant, crediting the said sum of $8,283.09 
upon the indebtedness of Plaintiff to the Defendant, 
and leaving still due and owing and unpaid from the 
Plaintitt to tlle Defendant on the principal of said in- 
detbeedness $1716.91; that on February 16, 1912, there 
was a payment made to Defendant on account of the 
indebtedness due from Plaintiff to the Defendant of 
$15.00, which was credited on the indebtedness afore- 
said, leaving then due, owing and unpaid from Plain- 
tiff to Defendant the sum of $1701.91, with interest 
Go emeecnt per annum, no part of which has been 
paid and the whole of which is still due and owing 
from Plaintiff to Defendant. 

HUE, 

Defendant admits that Plaintiff made demand of 
Defendant for the payment of the sum of $8,283.09 al- 
leoed in Paraeraph \ of the Coniplaint, and that it 
has refused and neglected to pay the same, or any part 
thereof, but it denies that there remains due Plaintiff 
from the Defendant the said sum of $8,283.09, or any 
sum whatever, either with or without interest, but 
on the contrary Defendant alleges that there is due 
and owing from Plaintiff to Defendant the said sum 
oe Ooi wath interest at Six per cent. per anni, 
as alleged in Paragraph II of this Answer. 

Defendant further answering said Complaint and 
for aeeemmter claim to tie cause of action therein set 
out, alleges: 

iiiaeron theiith dagect june, 1910, at the special 
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instance and request of the plaintiff, the Defendant 
loaned to the Plaintiff, the Kendrick State Bank, to 
be repaid to Defendant in three months thereafter, 
with six per cent. per annum interest, the sum of $5,- 
000.00, to evidence which loan the Plaintiff, ‘said 
Kendrick State Bank, issued to the Defendant its Cer- 
tificate of Deposit for said sum of $5,000.00; that said 
stim of $5,000.00 so loaned by Defendant to Plangma 
as aforesaid, was deposited by Plaintiff with Defend- 
ant to the credit of said Plaintiff, with the understand- 
ing that the money so loaned was to remain on de- 
posit with Defendant's Bank subject to the check of 
the Plaintiff, and any balance of such deposit remain: 
ing undrawn at the maturity of the loan was to be 
applied as a credit thereon. 

Defendant further alleges that when said loan ma- 
tured Plamtiff applied to the Defendant for a remeyal 
thereof upon the same terms and conditions, and 
such renewal was granted by the Defendant to Plain- 
tiff. And thereafter from time to time as saiduleam 
matured, the Plaintiff applied to Defendant for re- 
newals thereof upon like terms and conditions as the 
loan was originally made by Defendant to Plaintiff; 
that said requests were granted by Defendant and 
said loan was renewed as aforesaid until on or about 
December 6, 1910, when the Plaintiff requested of De- 
fendant a renegval for the period of six months) and 
also requested of Defendant as a matter of conveni- 
ence for Plaintiff's Bank, that the Defendant accept in 
lieu of the Certificate af Deposit tliat had itonm tame 
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fomtime been isstied by Plaintiff to the Defendant to 
@tdemee said loa, the note of J. W. Bradbury, the 
then President of said Kendrick State Bank, the 
Plaintiff, who acted as the Agent and representative 
of Plaintiff in negotiating said loan, which request so 
miade by Plaintiff, the Defendant acceded to and 
ijenenpou renewed anc extended said loan so made 
Poemeetcncnat to Plaintiii for an additional period of 
six months and to evidence said loan Plaintiff deliv- 
ered to Defendant the promissory note of J. W. Brad- 
Poigerne mem btesident of the Plaintiff. 

Defendant further alleges that at Plaintiff's request 
said loan was again renewed and extended until De- 
commer 10,1911, when the Plaintiff applied to the 
Defendant for an increase of said loan from $5,000.00 
to $10,000. upon the same terms and conditions as the 
original loan was made, and for a further extension of 
the time in which to repay the loan made by Defend- 
aan co) FE faintift. 

Metendamteiirther alleves that on said December 
Oe ei Werendant agreed to. and did loan to Plaintittf 
at 1tS request as aforesaid and upon the same terms 
and conditions as the original loan was made, the ad- 
ditional sum of $5,000.00 making the amount loaned 
by Defendant to Plaintiff at the date last named, the 
stim of $10,000.00, to evidence which loan the Plaintiff 
delivered to Defendant the note of said J. \W. Brad- 
fumeemtiemelresident of the Plaintiff and its agent 
aiderepiescitative, pavable on demand to the order 


of Defendant, with six per cent. per annum interest. 
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Defendant further alleges that when said loan was 
originally made and from time to time, said Plaintiff 
deposited with Defendant as security for the moneys 
loaned by Defendant to Plaintiff various collateral 
all of which collateral, however, has been heretofore 
returned and surrendered to the Plaintiff at its re- 
quest and Defendant has no collateral or other secur- 
ifwtertiie monevs due it from Plamtift. 

Defendant further alleges that on or about Februe 
ary 8, 1912, the Plaintiff beeame insolvent and yar 
suant to the laws of the State of Idaho, the State Bank 
Comunissioner of the State of Idaho took control and 
possession of said Plaintiff, the Kendrick State Bank 
and its assets and proceeded to liquidate the affairs ot 
said Bank in accordance with the banking laws of said 
State of Idaho; that at the time said Nemdrick Sigape 
Bank, the Plaintiff herein, became insolvent, and was 
taken possession of by the State Bank Commissioner 
of Idaho, and until February 15, 1912, tlre said Pigmime 
tiff had on deposit with the Defendant a balance of 
$8,283.09 (being the same moneys which Plaintiff 
seeks to recover judgment in this action for) on which 
fund Defendant had a general banker's lien to secure 
the payment of the moneys due Defendant from Plain- 
tiff, and which Defendant had a right to apply in pay- 
ment of the indebtedness aforesaid, and that when 
Defendant learned of the insolvency of said Wigan 
drick State Bank and that the State Bank Commnis= 
sioner of Idaho had taken the control and possession 


thereof and was managing and conducting its affairs 
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and liquidating the same, the Defendant applied said 
money and set off said deposit with Defendant, to 
wit, said sum of $8,283.09 to the payment to that ex- 
tent of the aforesaid indebtedness of the Plaintiff to 
the Defendant, and leaving still due and owing and 
unpaid from Plaintiff to the Defendant on the prin- 
Cqpumoi wsaiaindebtedness $1716.91; that on Febru- 
ary 16th, 1912, there was a payment made to Defend- 
aimeomecceount of the indebtedness due from 
Piiittioesse detendant of $15.00, «which was 
credited on the indebtedness aforesaid, leaving 
then due, owing and unpaid from Plaintiff the 
sum of $1701.91, with interest due Defendant 
igomy Plaintiff on account of the moneys so 
loumedeeds saroresaid, to wit: 67% per annum 
ome e000 00 irony December 10, 1911 to February 
vei O7 per annum on $1716.91 from Pebruary 
ie olzZso February 16, 1912, and 6% per annum on 
570191 trom February 16, 1912, no part of which has 
been paid and the whole of which is still due and 
owing from Plaintiff to Defendant. 

WHEREFORE, Defendant prays judgment 
against Plaintiff for the sum of $1701.91, with interest 
as follows: 6% per annum on $10,000.00 from De- 
compen tO 1911, to February 15, 1912; 6% per annum 
Sue ol7loOl trom BRebruary 15th, 1912, to February 
16, 1912, and 6% per annum on $1701.91 from Febru- 
ary 16, 1912, and for the costs and disbursements of 


mats etlon:. 
DOMEE MWALLORY, 


SIerOm « GEARIN, 
Piidtomercs1or Wetendant, 


—— 
ho 


Kendrick State Bank vs. 


[Endorsed]: Answer. Filed fan. 27, 1913: 
ASM, CANNORS 
Clerk U. S. District Comme 
And afterwards, to wit, on the 21 day of February, 
1913, there was duly filed in said Court, a Reply. 


in words and figures as follows, to wit: 


[ Reply. ] 
In the District Court of the United States for the 
District of Oregon. 
KENDRICK STATE BANK, acoiporation 
Plainemee 
v. 
FIRST NATIONAL BANK OF PORTUA 
corporation, 
Defendant. 

For its reply to the answer the plaintiff alleges and 

shows as follows: 
IP 

The plaintiff denies each and every allegation con- 
tained in paragraph II of said answer except as here- 
in admitted, ar.d alleges that on or about June@G mio 
the defendant loaned to plaintiff the sum of $5000, 
which sum was icft on deposit with defendant sub- 
ject to the checks or drafts of the plaintiit. (agi ieee 
plaintiff then delivered to defendant as evidence of 
said loan its certificate of deposit for $5000 due in 
three months with interest at 6%, and at the same 
time delivered to defendant as collateral Security, ftom 
said loan certain notes and a mortgage, payable by 
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third parties to plaintiff. That at the maturity there- 
of said loan was renewed for another three months 
upon the same terms and collateral. That when such 
renewal note matured on or about December 12, 1910, 
lee eordbury, the then president of the plaintiff, 
applied to the defendant to substitute his personal 
note and collateral in place of said certificate of de- 
posit and collateral formerly given by the plamtiff as 
above stated, to which proposition the defendant as- 
sented: and thereupon the said Bradbury gave to de- 
fendant his personal note for $5000 due in six months 
from December 12, 1910, and deposited with defend 
aimecercollateral sectirity for the payment of said note 
thirty shares then owned by him of the capital stock 
of plaintiff bank, and thereupon said loan of $5000 
to plaintiff was paid and discharged, and defendant 
surrendered and delivered up said certificate of de- 
posit and the collateral notes and mortgage thereto- 
fore held by it. That upon giving his said note for 
PseO0Mordetendant as aforesaid, said Bradbury re- 
auested defendant to credit the plaintiff with the 
amount thereof for its reserve deposit subject to its 
checks or drafts, which was done, and Bradbury then, 
with the knowledge and consent of the defendant. 
credited his personal account with plaintiff bank in 
said sum, as being received by plaintiff from defend- 
ant, and thereafter drew the whole of said sum from 
plaintiff bank for his own personal use, and the plain 
tiff never received any part thereof or derived anv 


benefit therefrom. except as hereinafter stated. 
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That the said note of Bradbury was renewed by de- 
fendant from time to time at his request until De- 
cember 10, 1911 when, at the request of said Bradbury, 
the defendant made a loan of an additional sum of 
$5000 to Bradbury, upon his personal note, secured by 
an additional fifty shares of the capital stock of the 
plaintiff bank, which stock was owned by Bradbury, 
and at Bradbury's request the defendant credited the 
plaintiff with said additional sum of $5000 for its re- 
serve deposit subject to 1ts checks or drafts, and said 
Bradbury then, with the knowledge and consent of the 
defendant, credited his personal account in plaintiff 
bank with said sum as being received by plaintiff from 
defendant, and thereafter drew the whole of said sum 
from plaintiff bank for his own personal use, and the 
plaintiff never received any part thereof or defined 
any benefit therefrom, except that between December 
12, 1910, and February 8, 1912, it drew checkomimg 
drafts in the sum of $1716.91 against said account, 
whiich were paid by the defendant. That on Febriame 
8, 1912, plaintiff had on deposit with defendant the 
balance of $8,283.09, no part of which has been paid. 

Ie 

For reply to the counterclaim contained in the an- 
swer the plaintiff denies each and every allegation 
therein contained except as set forth in the foregoing 
paragraph I, and plaintiff hereby reiterates and adopts 
all the allegations of paragraph I herein as and for a 
reply to the said counterclaim. 

WHEREFORE: plaintiff demands judgment for 
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the relief demanded in the complaint. 
Sn elbE TON < SLEIGHT, 
Cee cVDONAI DD, 
i Git cae cys: 


[Endorsed]: Reply. Filed Feb. 21, 1913. 
A. M. CANNON, 
Clem Uys, Mistric: Count. 
And aviterwards, to wit, on the 23 day of June, 1913. 
there was duly filed in said Court, a Stipulation, 


in words and figures as follows, to wit: 
[Stipulation to Waive Jury. | 


inhe District Court of the United States for the 
District of Oregon. 


IME PRIchk StATE BANK, a corporation, 
(laiaatiaite 
VS. 
Piet eA TIONAL BANK OF PORTLAND, a 
corporation, 
Defendant. 

It is stipulated between the parties to the above en- 
titled action that this cause shall be tried before the 
court, without the intervention of a jury. 

Sie eee PONG SILEIGHT, 
eee DON AID, 
Apitomeys tor Plaintiti. 
D@_LPH SMALLORY, SIMON 
& GEARIN, 
Attomevs tor Mefendant. 
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[Endorsed]: Stipulation. Filed June 232i 
A. M. CANNON, 
Clerk U. S. District Gomme 


And afterwards, to wit, on the 4th day of August, 
1913, there was duly filed in said Court, an Opin- 


ion, in words and figures as follows, to wit: 
[Opinion of Court. ] 


In the District Court of the United States for the 
District of Oregon. 
No. 5877 
KENDRICK STATE BANKS arconiponanonn 
Plait 
v. 
FIRST NATIONAL BANK OF PORTLAD IR 
corporation, 
Defendant. 


Stapleton & Sleight and C. L. McDonald for Plain= 
ie 

Dolph, Mallory, Simon & Gearin for Defendant, 

Prior to June, 1910, the Kendrick State Banketen 
Idaho had been a correspondent of the defendant, the 
First National Bank of Portland, Orecon]yiaa 
Bradbury, who was the president of the former bank, 
was the owner of the capital stock thereof to the 
amount of $23,000 out of an entire capitalization of 
$25,000. In practical reality, he was the owner and 
manager of the bank, and transacted its business af- 
fairs very much as if no one else were interested with 
him. About the 11th day of June, 1910, the Kendrick 
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Bank, acting through J. W. Bradbury, its president, 
arranged by correspondence with the Portland Bank 
Somicclicwtortie latter its certificate of deposit for 
$5.000, accompanied by certain collateral, in consider- 
ation of which the Portland Bank extended a credit to 
the Kendrick Bank in a like sum, the same to bear in- 
Perest at Six per cent per annum. This credit was ex- 
fem@dedmitomtime to time twnder the same arrange- 
meniemiiil Mecember 6, 1910, when J. W. Bradbury, 
as president of the Kendrick Bank, wrote the Portland 


Bank as follows: 


eisemdrick, Idaho, Dec. 6th, 1910 


J. W. Newkirk, Cashier, 
The First National Bank, 
Portland, Ogn. 
Dear Sir :— 

In reference to our C-D due Dec. 12th, for $5000.00, 

Would it be possible for us to get an extension on 
this for six months ? 

die Collections with are at a standstill and from 
the outlook I am of the opinion they will continue so 
until another crop is harvested. 

Wemmclose our C-D tor $5000.00 for the tine asked 
for in case you can grant us the extension asked to 
replace the one you hold. 

We are writing you on another sheet for this to be 
carried in another way with our reasons for asking 
Mestmerchance. 

Hoping you will grant us the favor of an extension 
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and thanking you for your many kindnesses of the 
peasics IE eisur, 
Wery truly yours, 
J. W. Bradbury, Prest.” 
The letter referred to in the above is as follows: 
“Kendrick, Idaho, Dec. 6th, 1990; 
Jo Wo Newkirk, Cashier, 
Nite inst National Banik, 
Periand]O sin. 
Dear Sir:— 

Tam sending herewith my personal note for 
$5000.00 with Kendrick Bank Stock for like amount 
attached for your consideration. 

We would like to have you in case you can grant 
us the extension asked in letter recardine oun aeae 
for $5000.00 due Dec. 12, 1910, to have you take this 
note and pass to our credit in place of the C-D-. 

The reason for this is, in our statements to the 
State Bank Examiner which are published we now 
have to publish any Certificates of Deposit to other 
banks for borrowed money as such and in a farming 
community this always causes unfavorable comment 
AiG m@actirally latrts. 

I feel sure our average Daily Balance as we iare 
kept it for the past few months will be kept as strong 
and we want this extension more to keep our reserve 
in as good shape as possible. 

Hoping if you can carry us for the extensiontyom 
will accept this method of loaning us this amount, and 


again thanking you for your great kindness of the 


First National Bank 19 


past, Lam, 
Yours truly, 
Jaw. Bradburn, Prest.” 

On the 7th the Portland Bank, through its cashier, 
wrote the Kendrick Bank: 

“Answering yours of the 6th instant, we will be 
pledcedetOniliake the extension referred to by vour. 
ouamailietecept tive note in lieu of the Certificates of 
Deposit.” 

Certain certificates of stock in the Kendrick Bank 
were indorsed by Bradbury and another to the Port- 
land Bank, as security for the extension. In pursu- 
ance of this arrangement, credit was extended to the 
Kendrick Bank from time to time in the amount of 
$5000.00, the note of Bradbury in like amount being 
renewed until December 11, 1911, when, under a like 
arrangement, the credit to the Kendrick Bank was en- 
larged to $10,000, Bradbury giving his individual note 
in like amount to the Portland Bank. At the same 
time Bradbury indorsed to the Portland Bank an ad- 
ditional 50 shares of stock of the Kendrick Bank as 
security for the loan or credit. The money in either 
instance, whether credit was extended the Kendrick 
Bank by reason of the issuance of its certificate of de- 
posit or by reason of the execution by Bradbury of his 
note to the Portland Bank, was placed to the account 
Omthe Nemdrick Bank by the Portland Bank, and was 
checked against at all times by the Kendrick Bank, 
and by none other. 

Speaking of the énlareed credit, Mr. Newkirk, of 
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the Portland Bank, testifies that they were not loan- 
ing any money to Bradbury individually—‘‘absolutely 
none.” At this time Bradbury visited Portland, and 
the arrangement for the enlargement of the loan was 
then agreed upon. Newkirk knew nothing of Brad- 
bury's personal responsibility, and cared nothing 
about it, as he supposed he was dealing with the Ken- 
drick Bank and upon its sole credit and responsibility. 
He says, I accepted that note for the Kendmck Stare 
Bank,” aid, in effect, that the transaction wasivaiea 
Bradbury as president, and for account of the Ken- 
drick State Bank. 

Bradbury corroborates Newkirk, and declares tia 
he had no arrangement with the Portland Bank tor 
his individual account. The interest on the note ex- 
ecuted in his name was paid by the Kendrick Bank, 
and the account was carried wholly between the Port- 
land and Kendrick Banks, the money arising from the 
loan having passed to the credit of the latter bank. 
The account was checked against and _ replenished 
from time to time as the nature of the business be- 
t@wcen the banks required. 

About the first of February, 1912, the Nemdnrels 
Bank failed, and passed into the hands of the tSiame 
Bank Commissioner. Prior to its failure, all the cole 
eral except the bank stock had been returned tome 
Kendrick Bank, and some time after such failure the 
bank stock was handed over to Bradbury. The Ken- 
drick Bank was subsequently reorganized, it having 


secured Bradbury's stock, which was utilized for that 
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purpose. In the course of the negotiations leading up 
to the reorganization, Bradbury was induced to trans- 
fer by check $10,000 from his account then standing 
to his credit in the Kendrick Bank, which was some- 
thing above that amount, and at the same time the 
Depositors’ Committee turned over to Bradbury cer- 
tain notes, being assets of the bank. 

It should be stated that, when credit was negotiated 
ior the Wendrick Bank with the Portland Bank by 
the use of Bradbury’s note, Bradbury passed to his 
credit in the Kendrick Bank a like amount, charging 
the Portland Bank with the same amount, which 
would be the usual and regular method of keeping 
book account of the transaction. 

The Portland Bank was not a party to the negotia- 
tions of Bradbury with the committee, nor did it have 
knowledge concerning them. 

Pracbmry further testifies that he instructed the 
Portland Bank to at any time it saw fit charge the 
account of the Kendrick Bank with the note. When 
the Kendrick Bank failed, there was a balance stand- 
iieeto its credit on account with the Portland Bank 
of $8283.09. The Portland Bank thereupon took 
credit for this balance, and charged it against the 
Bradbury note. Now the Kendrick Bank has sued 
the Portland Bank for this balance as for moneys de- 
posited with it subject to check or draft. 

The Portland Bank answers, setting up the facts 
leading up to and touching the transaction in detail, 
and alleges as the ultimate fact that the Portland 
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Bank loaned to the Kendrick Bank the sum of $10,000, 
and as evidence of such loan the latter bank delivered 
to defendant the mote of J. W. Bradbury i7Gmaiiie 
amount, Bradbury being then the president of said 
bank and acting for it and in its behalf, as its repre- 
sentative and agent. The Portland Bank also sets 
up a counter-claim for the difference betweenuiaie 
amount sued for and the amount of such note, less 
$15 paidasubsequent to the failure of the Kendmiek 
Bank, being for the sum of $1701.91, with interest az 
six per cent per annum from the time such Dalamee 
was charged against the note by the Portland Bank. 

WOLVERTON, District Jiigdiae: 

It is admitted on the part of plaintiff's counsel that, 
if the loan made by the Portland Bank was to the 
Kendrick Bank and not to Bradbury individually, and 
can be so treated in legal contemplation, then the 
Portland Bank was legally authorized to charge off 
the balance standing to the crédit of the Nenmdiiee 
Bank against the Bradbury note, and thus protect it- 
self against loss on account of the failure of the Ken- 
Giicietanleto that extent. 

The vital question depends upon whether, in an 
action at law, the defendant will be permitted to show 
that the debt incurred by the execution of the Brad- 
bury note 1s the debt of the Kendrick Bank, as it was 
really intended to be by the plain agreement and iim 
derstanding of the parties. 

It is the doctrine in Oregon tliat, as it relatecmne 


simple contracts, the presumption that a contract 
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made in the name of the agent of a known principal 
is the contract of the agent and not of the principal 
icvawdicputaele one, and that it nay be shown by 
parole that the principal is bound also, but that in no 
event may the agent be so discharged. JBarbre vy. 
Goodale, 28 Or. 465. But it was said in that case: 

“This doctrine must be limited to simple contracts, 
and may not be extended to negotiable instruments 
and specialties under seal, as they constitute an excep- 
ifom- to the rule.” 

inetine jmesent case, however, the deiendamt, in pur- 
pose and effect, is not suing on the note, but to re- 
cover on the contract of the parties, of which the note 
is only an incident. It is a contract of which the prin- 
cipal has received, as it was so intended, the sole and 
Gamite benefit. The money obtained through the ar- 
Game cmient went at once to the credit of the Kendrick 
Bank, and was so held by its correspondent, against 
meme the Nendrick Bank drew checks and drafts as 
occasion required, and constituted its source of credit 
with the Portland Bank. Indeed, the contract was 
entered into by the bank through its recognized of- 
ficer, and the case does not stand upon the footing of 
a mere agent contracting in the name of his principal. 
Individually, Bradbury received not the slightest ben- 
efit from the arrangement, and, while he probably 
would not be allowed to escape being bound by his 
obligation, yet I am constrained to the view that the 
bank also, in an action directly between the parties to 
the contract. cannot escape liability. See Appel of 
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Third National Bank of Philadelphia et al) WZaaaaES 
A. 223. It would work a glaring injusticemi@meme 
adopt the opposite view. This is readily apparent 
from the simple facts of the case. 

If it be said that the Kendrick Bank, or its presi- 
dent in its behalf, adopted this method of obtaining 
credit with the Portland Bank with a view to sup 
pressing a full statement of its liabilities to the Bank 
Commissioner, it mav be conclusively answered that 
the Kendrick Bank will not be permitted to take ad- 
vantage of its own wrong and thereby perpetrate an 
injustice upon the Portland Bank. 

Another question presented is whether the presi- 
dent of the bank was authorized to enter into site 
contract in behalf of the corporation, but the bank 
having received the sole and entire benetit of @elac 
transaction, it has ratified the acts of its chief officer, 
even conceding that he acted beyond the scope of his 
authority, a question we are not now called upon to 
determine. Aldrich v. Chemical National Banjkipe 
ees AOlS. 

In view of these considerations, the defendant is 
not only entitled to its set-off as claimed, but to re- 
cover the balance due from the plaintiff upon the ac- 
count between the banks. 

(Endorsed|: Opinion, EPiledeaic 4 soins: 

Pov CANNOT 
CletkeU. S; District Contam 


And afterwards, to wit, on Monday, the 4th day of 
August, 1913, the same henge the 25th |tdiem! 
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day of the Regular July Term of said Court; 
Present: the Honorable Chas. E. Wolverton, 
United States District Judge presideng, the fol- 
lowing proceedings were had in said cause, to- 
Wit : 
[ Judgment. | 
In the District Court of the United States for the 
District of Oregon. 
No. 58/7 
Pew wRICI STATE BANK 
‘ 

fool TIONAL BANK OF PORTLAND. 

Mimemertce mavine leretotore, on the 24th day of 
june, 1913, been submitted to the Court without the 
intervention of a jury, and taken under advisement, 
emercnmrectiariy at this time for the verdict and 
decision of the Court. 

Whereupon the Court having been fully advised in 
the premises finds for the defendant and against the 
miami 1m) the sum of $1851.58: 

Now, therefore, based thereon, it is Ordered and 
adiudged that the said defendant First National Bank 
of Portland, Oregon, a corporation have and recover 
of and from the said plaintiff Kendrick State Bank, a 
corporation, the sum of $1851.58, together with its 
costs and disbursements herein taxed at $78.95. 


And afterwards, to wit, on the 27th day of June, 1913, 
(ieteewas auly tiled in said Court, a Stipulation 
and Exhibit, in words and figures as follows, to 


wit 
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[Stipulation and Plaintifi’s Exhibit 9.]| 


In the District Court of the United States for the 
District of Oregon. 


KENDRICK STATE BANNAN, a corporation 
Plaintiiie 
We 
FIRST NATIONAL BANK OF PORTLAND 
corporation, 
Defendant. 


IT IS HEREBY STIPULATED between them 2 
ties to the above entitled action, by their respective 
counsel, that the annexed seventeen sheets contain a 
true and correct copy and transcript from the min- 
utes of meetings of the board of directors of the Ken- 
drick State Bank held on and between July 6, 1900s 
and including Jan. 17, 1912, as contained in the omige 
inal minutes of the meetings of said board of directors 
introduced in evidence by the plaintifi in the abner 
entitled action, said book being marked plaintiff's ex- 
Walon 

IT IS FURTHER STIPULATED that the copie. 
of said minutes hereto annexed be filed in this cause 
in place of said original minute book and that the 
same shall have the same force and effect as evidence 
in this case as said original minute book would have 
had, subject to all the objections thereto made by 
counsel herein, and it is stipulated that the said orig- 
inal minute book may be withdrawn from the files and 
returned to plaintiff. 
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Paired lure 26, 1913. 
Sere On. SLEIGH, 
Counsel for Plaintiff. 
VORP. iA LOR 
SUMON & GEARIN, 
Counsel for Defendant. 
[Pitts, Hx. 9.1 
Tale, 09, 

Perera niectine of the Board of Directors of 
the Kendrick State Bank, Kendrick, Idaho, held on 
PiewOuledayot jily, 1909 A.D. the tollowame resolu- 
tions were unanimously adopted: 

Resolved that the President J. W. Bradbury and 
Caciden 21D) Bradbury of this bank, and each of them 
be and they are hereby jointly and severally author- 
ized and empowered to borrow on behalf of this bank 
from the Commercial National Bank of Chicago from 
time to time such sums of money as said officers or 
either of them may deem expedient, not exceeding in 
the aggregate at any one time the principal sum of ten 
thousand & no-100 dollars ($10000.00) on stich terms 
and conditions as such officer or officers acting here- 
under may, in his or their absolute discretion, deem 
jest, and from time to time to renew any and all or 
any part of such loans so made, as the same mature, 
or otherwise, until all such loans are paid in full, with 
interest: and to pledge tor the payment of any such 
loan or loans, or renewal thereof, or any indebtedness, 
obligation or liability of this bank, such securities, as- 
sets or property of this bank as such officer or offi- 
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cers nay deem necessary or proper, and to civesene 
obligation or obligations of this bank in evidence of 
such loan or loans in such form with such conditions, 
terms, stipulations, waivers and bills of sale, of securi- 
ties or assets or property as such officer or officers 
shall deem proper; that each of such officers of this 
bank be, and he is hereby also authorized to borrow 
money from the Commercial National Bank of Chi- 
cago, by rediscounting with said Commercial Na- 
tional Bank of Chicago any of the bills receivalemay 
amy time held by this bank not exceeding i themes 
eregate at any one time the sum of ten thousand and 
no-100 dollars ($10000.00) in addition to the sum 
above authorized to be borrowed upon the direct ob- 
ligations of this bank, on such terms and conditions 
as such officer or either of them may deen) fomemae 
best interest of this bank, and that the Commercial 
National Bank of Chicago may at any time apply any 
property or money in, or which may come to its Wamme 
belonging to this bank to the payment of any obli- 
gations, indebtedness or liabilities from this bank to 
it, whether due or not. 

This is to certify that the above and foregoingaiaam 
true copy of a resolution duly passed and adopted by 
the directors of the Kendrick State Bank atva tmarcer 
ing of such directors duly called, convened and held 
according to law, and the by laws of said bank on the 
6th daaot Julye, Do 10", 

J. W. Bradbury, president E. 1. Bradbury, secretary 


Corporate seal of bank attached. 
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The authority conferred by the attached form of 
resolution should be conferred upon officers of the 
bank other than those who sign the certificate, and 
should have the seal of the bank attached. 

No other business on board meeting adjourned. 


Conmectattest : Present: 
i Badr y R. M. Walker, 
R. M. Walker Rep bradbury 


J. W. Bradbury 
A. Bradbury 

Wendrick Idaho, Wednesday June 15, 1910. 

Mites cenlar meeting of the board of directors of 
iiiesifemdtick Stave Wank to be held mits office on 
this Wednesday June 15, 1910. 

No quorum being present meeting adjourned. 

IX. D. Bradbury cashier J. W. Bradbury President 
Iendnck Idalio Saturday july 16, 1910. 

At a meeting of the board of directors of The Ken- 
drick State Bank held in its office at Kendrick Idaho 
on this Saturday July 16, 1910 the following resolution 
was adopted: 

Resolved that the president J. W. Bradbury and 
cashier E. D. Bradbury of this bank and each of them 
bewamd they are hereby jointly and severally author- 
ized and empowered to borrow on behalf of this bank 
irom the Commercial National Bank of Chicago from 
time to time such sums of money as said officers or 
either of them may deem expedient, not exceeding in 
the aggregate at any one tiie the principal sum of 
ten thousand & no-100 dollars ($10000.00) on such 
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terms and conditions as such officer or officers acting 
hereunder may, in his or their absolute discretion 
deem best, and from time to time to renew any and 
all or any part of such loans so made, as the same ma- 
ture, or otherwise, until all such loans are paid in full, 
with interest: and to pledge for the payment\Omame 
suclt loan or loans, or renewal thereof, or @amiaamme 
debtedness, obligation or liability of this bank, such 
securities, assets or property of this bank as such of- 
ficer or officers mav deem necessary of propeiamanme 
to give the obligation or obligations of this bank in 
evidence of such loan or loans in such form with such 
conditions, terms, stipulations, waivers and bills of 
sale, of securities or assets or property as such officer 
or officers shall deem proper; that each of such offi- 
cers of this bank be, and he is hereby also authorized 
to borrow money from the Commercial National Bank 
of Chicago, by rediscounting with said Commercial 
National Bank of Chicago, any of the bills receiaipmes 
at any time held by this bank, not exceeding in the 
ageregate at any one time the sum of ten thomsand 
& No-100 dollars ($10000.00) in addition to the sum 
above authorized to be borrowed upon the direct obli- 
gations of this bank, on such terms and conditions as 
such officer or either of them may deem for the best 
interest of this bank, and that the Commercial Na- 
tional Bank of Chicago may at any time apply any 
property or money in, or which may come to its hands 
belonging to this bank to the payment of anv obliga- 


tions, indebtedness or liabilities from this bank to it, 
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whether due or not. 

This is to certify that the above and foregoing is a 
true copy of a resolution duly passed and adopted by 
the directors of the Kendrick State Bank at a meeting 
of such directors duly called and convened and held 
according to law, and the by laws of said bank on the 
Fotledes set |itly, 1910. 
le Veiradbury, president E. I). Bradbury, secretary 
corporate seal not attached. 

itieeinioriin conierred by the attached form of 
resolution should be conferred upon officers of the 
Paniveanaer than those who sien the certificate, and 
should have the seal of the bank attached. 

No further business meeting adjourned. 

eeeccnt: |, VV. Bradbury, A. Bradbury, E. D. Brad- 
bury. 
ie otadbury, president . ID. Bradbury cashier. 

Kendrick Idaho, Monday August 1, 1910. 

At a special meeting of the board of directors of 
The Kendrick State Bank held in its office on this 
Monday August 1, 1910. 

O. E. Miller was appointed as director to fill va- 
eancey ot Rk. Mi. Walker. 

Present at meeting J. W. Bradbury, A. Bradbury, 
iD, Bradbury and ©. E. Miller. 

Letter from Ni. G. Cruse bank commissioner call- 
ing attention to condition of bank read and answer 
approved. 

The following notes were ordered charged to un- 
vidided profits same being a total loss. 
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No. 2205 |. Eevennedyoaial, 150:20; 
2206 | CehMINexarolds, bale zo: 
2934 | “Geilolniany ial, 6.25: 
2931 \e@wrlotniane bal 20; 

No further business meeting adjourned. 

J. W. Bradbury president FE. D. Bradbury cashier. 
Kendrick Idaho, Wednesday November 16, 1910. 
The regular meeting of the board of diréctomme! 

Kendrick State Bank held in its office on this Wednes- 

day November 16, 1910. The followime direemrm 

were present: J. W. Bradbury, president, AEaeae 
bury vice prest, E. D. Bradbury cashier. 

No business of importance meeting adjourned to 
next regular meeting. 

J. W. Bradbury president iE. D. Bradbury easiies 

Kendrick Idaho Wednesday Jany. 11-11. 

The regular meeting of the board of directors held 
in the office of the Nendrick State Bank at Kemditen 
Idaho on this Wednesday January 11-1911. The fol- 
lowing directors were present, |. W. Bradbunyaie 
Bradbury ©. Deeradistiey. 

No business of importance meeting adjourned to 
next regular meeting date. 

J. W. Bradbury president E. D. Bradbury caeiiner 
Kendrick Idaho Wednesday Febry 15-1911. 

The regular meeting of the board of directoiemen 
The Kendrick State Bank to be held in its Giiiteemam 
time Wednesday Febrianyels, 1911 

No quorum beinb present adjourned. 


J. W. Bradbury president. 
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Kendrick Idaho Wednesday Mch 15-1911 

he regular meeting of the board of directors of 
WinewiSendrick State Bank to be held in its office on 
this Wednesday Mch 15, 1911. 

No quorum being present adjourned. 

J. W. Bradbury president. 

Kendrick Idaho May 2, 1911. 

The regular annual meeting of the stockholders of 
Mire Kendrick State as held in its office on this Tues- 
day May 2, 1911. 


Stockholders present Shares Total 
Pebradbury 5 

Pe). Bradbury 5 

ieee, Bradbury 5 

mie. Abend 5 

Jeu, Bradbury 230 250 


The following names were put in nomination for 
director of The Kendrick State Bank for the ensuing 
year and were unanimously elected: A. Bradbury, E. 
Pe Bradbury, L. P. Bradbury, J. E. Abend, J. W. 
Bradbury. 

No further business meeting adjourned. 

Be Debradbuiy cashier. 
(Also signed by) 
A. Bradbury 
iz D. Bradbury 
Pei. Bradbury 
Hallet E. Abend 
J. W. Bradbury 
Kendrick Idaho Tuesday May 2, 1911. 
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The meeting of the board of directors of the Ken- 
drick State Bank held in its office on this 2 day of 
May 1911. The following nomination for officers for 
the ensuing year was made: 

For President, J. W. Bradbury 
For vice president, E. D. Bradbury 
Forreachiense- Dy Bradbury 

The above named officers were elected by unanim- 
ous vote to the respective position for the ensuing 
year. 

Directors present J. W. Bradbury, E. D. Bradbury, 
AS Bradbury, |. Po Bradbury, fl] me Abend: 

No other business meeting adjourned. 

E. D. Bradbury cashes 
(Also signed by) 
J. W. Bradbury 
E. D. Bradbury 
No eae by 
eee Bracing 
fienie, Eo Abend 
Kendrick Idaho Tuesday May 16-1911. 

At a meeting of The Board of Directors of aie 
Kendrick State Bank held in its office on this 16- day 
of May 1911 the following resolution relative to the 
disposal of land to Jerome J. Day were passed and the 
president J. W. Bradbury and the cashier E. D. Brad- 
bury authorized to transfer same. 

Present J. W. Bradbury, A. Bradbury, E. DO Bie 
bury, DE Eradbury pie bende 

No further business meeting adjourned. 
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tee’. Bradbury president EE. D. Bradbury cashier 
(Also signed by) 
A. Bradbury director 
ieee Bradbury director. 
director. 
Nendrick, Idaho, Wednesday July 19-1911. 

At a regular meeting of the Board of directors of 
Kendrick State Bank held in its office this Wednes- 
day July 19-1911 the following directors were present 

ie bradbury, FE, D, Bradbury, L. P. Bradbury. 

No special business, meeting adjourned. 

Attest 
J. W. Bradbury director E. De Bradburn cashier 
(Also signed by) 
Director 
A. Bradbury 
ieee. Bradbury. 
Kendrick Idaho Wednesday Sept 20, 1911. 

At a meeting of the board of directors of The Ken- 
drick State Bank held at its office on this Wednesday 
Sept 30, 1911 the following directors were present 

i Bradbury, HE. D. Bradbury, L. P. Bradbury. 

No special business meeting adjourned. 

J. W. Bradbury president Heb) Bradbury cashier 
(Also signed by) 

fe) bradbury 

ier. Bradbury 

Kendrick Idaho Wednesday Nov 22-1911 

At a meeting of the board of directors of the Ken- 
drick State Bank held in its office this Wednesday 
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November 22-1911 the following directors were pres- 
ent 
J. W. Bradbury, A. Bradbury, E. D. Bradbiimaae 
PP bradintiry. 
No special business meeting adjourned. 
_ J. W. Bradbury pres 
E. D. Bradbury cashier 
(Also signed by) 
A. Bradbury director 
(Peeemiondciniry director, 
Kendrick Idaho Tuesday Jany 16-1912 
The regular annual meeting of the stockholders of 
The Kendrick State Bank having been changed™by 
order of state bank commissioner to the third Tues- 
day in January of each year The stockholders of The 
Kendrick State Bank of Kendrick Latah County State 
of Idaho held their annual meeting in the otiteeyom 


this day the following stock represented 


Jo Bradbury 230 shares 

A. Bradbury 5 

is, DS Bradbury 3 

EE Biearallnibin 5 

No shares represented 245 
H. E. Abend not represented 5 
Total capital stock shares 2350 


The following directors were elected for the year 
bOIZ 

J. W. Bradbury, E. D. Bradbury, A. Bradbury, 1. 
P, Bradbury, fei. Abend. 

No further business meeting adjourned until reg- 


x 
= 
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ular annual meeting of call by proper officers. 
Signed 
J. W. Bradbury 
if). Bradbury 
A. Bradbury 
fee. Bradbury cashier 
Kendrick Idaho Wednesday Jany 17-1912 

At a regular meeting of the directors of The Ken- 
drick State Bank held in the office in Kendrick Latah 
County State of Idaho on this Wednesday Jany 17- 
1912 the following directors were present 

J2 WW. Bradbury, A. Bradbury, E. D. Bradbury, L. 
P. Bradbury. 

lection of oificers. 

jiiite tollowine officers were elected for their re- 
spective positions for the ensuing year 
For president, J. W. Bradbury 
morvice prest A. Bradbury 
For cashier 

In the matter of charging off bad loans the action of 
the president in charging off loan Geo. Clem $3000.00 

pGrcon Clem 2500100 


making a total charged off 5500.00 
was approved. 

In the matter of bonding of J. W. Bradbury as pres- 
ident and actual manager of the Kendrick State Bank 
the personal bond of J. W. Bradbury with A. Brad- 
bury and E. D. Bradbury as sureties for $5000.00 was 
accepted and approved. 


38 Kendrick State Bank vs. 


In the matter of bills receivable some were approved 
up to and including all loans made to Tuesday Janu- 
ary 16-1912. 

In the matter of loans made to directors the fol- 
lowing were approved: 

H. E. Abend, dated Dec. 26-1911 due Dec 26-1916 
for $5000.00. 

A. Bradbury dated Dec. 20-1911 due Dec 203@m- 
for $5000.00. 

L. P. Bradbury dated Dec. 20-1911 die Degas 
1916 for $5000.00. 

J. W. Bradbury dated Jan. 2-1911 on or belgie. 
years for $5000.00. 

No further business meeting adjourned until next 
regular necting. 9" || =a cashier 
Cormeet aticct 
J. W. Bradbury 


Directors as present 
(Signed) 
Ae radbury 
Pee radinury 


director as present 
aE Bradbury 


Director as present 


KNOW ALL MEN BY THESE PRESEASi 
That J. W. Bradbury as principal and A. Bradbury 
and E. D. Bradbury as sureties are held and are firmly 
bound unto the Kendrick State Bank a corporation in 
and of Kendrick Latah County State of Idaho in the 
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sum of five thousand and No-100 Dollars for the pay- 
ment of which, well and truly to be made, the said J. 
W. Bradbury as principal and A. Bradbury and E. D. 
Bradbury as sureties bind themselves their heirs and 
administrators Jointly severally and Firmly by these 


pecsent. 


Sealed with out seals and dated this 17th day of 
famuary, 1912, 


The Conditions of this obligation is such that if the 
said J]. W. Bradbury shall well and truly administer 
the affairs of the Kendrick State Bank as executive of- 
ficer thereof and shall make a full and true accounting 
of all matters related thereto and fully account for all 
transactions appertaining to the said J. W. Bradbury 
as president then and in that event this obligation is 
to be void, otherwise to remain in full force and effect. 

J. W. Bradbury principal 
A. Bradbury surety 
E. D. Bradbury surety 


[Endorsed]: Plaintiff's Exhibit 9 and Stipulation. 


fled Jur, 27, 1913. 
A. M. CANNON, 
Clerk U.S. District Court. 


And afterwards, to wit, on the 10th day of Septem- 
ber 1913 there was duly filed in said Court, a Bill 
of Exceptions, in words and figures as follows, 
momeve it : 
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[Bill of Exceptions. | 


In the District Court of the United States for the 
District of Oregon. 


KENDRICK STATE BANK, a corporation, 


Plaintie 
v. 
FIRST NATIONAL BANK OF PORTLAND 
corporation, 
Defendant. 


This cause came on for trial before the Hon. Chas. 
EK. Wolverton, Judge, without a jury, a jury trial hav- 
ing been expressly waived by stipulation in writing 
signed and duly filed, and the parties being repre- 
sented by Stapleton & Sleight and C. L. McDonaigk 
attorneys for plaintifi, and Dolph, Mallory, Simoni: 
Gearin, attorneys for defendant, the following pro- 
ceedings were had. 

The plaintiff to maintain the issues on its part, 
called EMMETT E. EASTWOOD, a witness on be- 
half of plaintiff, who testified as follows: 


Direct Examination. 


I live in Lewiston, Idaho, and in the fall of 1912 I 
was deputy state bank commissioners of the State of 
[daho, and took possession and had charge of the 
Kendrick State Bank from the ninth of February, 
1912 until we turned it over to the new organization 
One. (til Same 2. 

Paper marked plaintiff's Exhibit 1, consisting of a 
statement signed by the First National Bank of Port- 
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land to the Idaho Bank Commissioners offered and 
received in evidence. It is admitted this is the orig- 
inal statement rendered by defendant to plaintiff. 


Plaimtin s Exhibit |. 


Kendrick State Bank, Kendrick, Id. in account with 
The First National Bank of Portland, Oregon. 


Dee, Cr, (Ce 
fam 31 No. R 29 $727.45 Jan, 34 G27 45 jam, 29, IZ 
Feb. 1, R 30, 137.03 Feb. 1 137.03 balance, 9877.46 
6 R 3 1092.70 6 1092.70 Feb. 6 3 381.58 
7 Rot a7h 7 27, Ss 5 68.33 
es 7.50 8 75.83 
8 Revs 608s Balance 8283.09 
mR © is 10327.37 10327.37 
Feb. 8 Bal 8283.09 
5877 


(Stamped) Filed June 24, 1913, A. M. Cannon, 
Cie So Diste@t. 


By the COURT: This shows $8000 on deposit with 
the First National Bank of Moneys belonging to the 
Kendrick State Bank? 

Plaintiff's COUNSEL: Yesa credit balance due. 

By the COURT: Very well. 

The foregoing statement was sent by defendant to 
plaintiff in answer to a telegraphic message from the 
State Bank Commissioners to the defendant dated 
Pep, 8, 1912. 

It is admitted by defendant that prior to the com- 
mencement of this action the plaintiff made a demand 
upon the defendant for the payment of said sum of 
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$8000. and that payment thereof was refused. 
Pict! Gesreds 


To maintain the issues upon its part the defendant 
called J. W. NEWKIRK who testified on behalf of 
the defendant as follows: 


Direct Examination. 


I am and for seven vears have been cashier of the 
defendant bank and am acquainted in a business way 
with the plaintiff bank and with its officers. I know 
Mr. Bradbury one of the officers, the president. I 
have met him personally. The plaintiff bank was for 
several years past the correspondent of defendant 
bank. I remember the circumstances of the first loan 
of $5000 made by defendant to plaintiff in June, 1910. 
We loaned that amount to the plaintiff at that time. 

I know Mr. A. L. Mills as the president of defendant 
bank. 

It is admitted by the plaintif that the signature of 
J. W. Bradbury and of the other signors to the fol- 
lowing letters and exhibits offered in evidence is gen- 
uine, and that said letters were written and mailed and 
received in due course at or about the times on which 
they bear date. 

I identity the letter marked “Defendant's Exam 
A” which was received by defendant from J. W. Brad- 
bury, the president of the plaintiff bank about the time 
of its date. 

Letter dated June 11, 1910 marked ~ Detemdamiee 
Exhibit A” offered in evidence as follows: 
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Defendant’s Exhibit A. 
Kendrick State Bank, Kendrick, Idaho. 


Kendrick, Idaho, June 11, 1910. 
A. L. Mills, President 

The First National Bank, Portland, Oregon. 
ear Sir: , 

Our cashier, Mr. E. D. Bradbury informs me he 
made arrangements with you to carry us for $5000.00 
on our C-D to be accompanied with collateral. 

Enclosed find our C-D—No. 2751—for three 
months for $5000 together with collateral amounting 
to $10,230.00. 

1 did not put in rate as I was not sure what it would 
be. Kindly credit our account with this. 

Thanking you for your kindness in this as well as 
for your many favors of the past, I am, 

Yours truly, 
Jo We Bradbury, Prest. 


Collateral enclosed. 


Fred N. Hallett, $1880. 
Maude A. A. Horner 600. 
Ind-Farmers Grain 5000 


Lincoln Hdw. 2000 
Ralph Roberts, 750. 
10,230.00 


Letter dated June 13, 1910, written by A. L. Mills, 
president of defendant and sent to plaintiff and of- 
fered in evidence as follows: 
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Defendant’s Exhibit B. 


June 13a 
Kendrick State Bank, 


Kendrick, Idaho. 
Gentlemen: 

Yours of the 11th instant at hand and we have this 
day credited your account $5000. by your certificate 
of deposit. We do not care to insert any rate, but at 
the same time, beg to advise you that it will be six 
per cent per annum. Herewith returned pleasemmad 
collateral, which we would ask you to endorse and 
Fecuii CO: us. 

Yours very truly, A. L. Mills, Presiden 

By the COURT: Did the collateral mentioned in 
that letter come through without being properly en- 
dorsed? 

By Defendants COUNSEL: Yes and then@ivag 
sent back for re-endorsement and return. 

The following letter was received by defendant 
bank from J. W. Bradbury, president of plaintiff bank 
sliortly aiter themdate it beats: 

Letter dated June 16, 1910 marked “Defendant’s 
Exhibit C” offered by defendant as follows: 


Defendant’s Exhibit C. 


Kendrick State Bank, Kendrick Idaho. 
Kendrick, Idaho, June 16, 1910. 
A. L. Mille @erest. First National Banie 
Portland, © en. 
Dear sir: 


As requested by yours of the 13th we endorse and 
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return to you the following collateral notes: 


Fred N. Hallett $1880 


Maude A. Horne 600 
Ind. Farmers Grain 5000 
ieineolm kida. Coa. 2000 
Ralph Roberts, FAIL SNOZSON 


Thanking you again for your many kindnesses, I 
am, 
Yours truly, 
Ja Bradbury, rest. 
Letter dated Sept. 6, 1910 marked “Defendant's ex- 
hibit D” offered by defendant as follows: 


Defendant's Exhibit D. 


Kendrick State Bank, Kendrick Idaho. 
iSendrick dato, Sent, G. 1910 
First National Bank, 
Portland, Oregon. 
Gentlemen: 

Will you kindly advise us if it will be satisfactory 
tO you to extend the time on our note of $5000 for 
another 30 days. If so please charge our account 
Sept. 12th for amount of interest due you. 

Very truly, 
iy DS Eiadhuny. cashier.” 

Letter dated Dec. 6, 1910, marked “Defendant’s 

Exhibit E” offered by defendant as follows: 


Defendant's Exhibit E. 
Kendrick State Bank, Kendrick, Idaho, Dec. 6, 1910. 
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J. W. Newkirk, Cashier, 
First National Bank, Portland, Oregon. 


Dear Sir: In reference to our C-D- due Dec. 12th for 
$5000.00. 


Would it be possible for us to get an extension on 
this for six months? 


The collections with (us) are at a standstill and 
from the outlook I am of the opinion thev will con- 
tinue so until another crop is harvested. 


We enclose our C-D- for $5000 for the time asked 
for in case you can grant us the extension asked to 
replace the one you hold. 


We are writing you on another sheet for this to be 
carried in another way with our reasons for asking 
for tre cham@e. 


Hoping you will grant us the favor of an extension 
and thanking you for your many kindnesses of the 
past, | am, 

Very truly yours, |. W. Bradbury, Pregame 


Letter dated Dec. 6, 1910 marked ‘‘Defendant’s Ex- 
init “ontered in evidence by derendant. 


Plaintiffs COUNSEL: Plaintiti objects to iiesane 
troduction of the defendant’s Exhibit F in evidence 
upon the ground that it is incompetent, irrelevant and 
immaterial and does not tend to prove any of the al- 
legations contained in the defendant's answer and is 
inadmissible under the pleadings. 

Objection overruled and plaintiff duly excepted. 
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Defendant’s Exhibit I. 


Kendrick State Bank, Kendrick Idaho. 
Kendrick, Idaho, Dec. 6, 1910. 
J. W. Newkirk, Cashier, 
First National Bank, Portland, Oregon. 
Dear Sir: 

Iam sending herewith my personal note for $5000. 
with Kendrick Bank Stock for like amount attached 
for your consideration. 

We would like to have you in case you can grant 
us the extension asked in letter regarding our C-D- 
for $000 due Dec. 12, 1910, to have you take this note 
and pass to our credit in place of the C-D-. 

The reason for this is, in our statements to the state 
Bank Commissioner which are published we now 
have to publish any Certificates of Deposit to other 
banks for borrowed money as such and in a farming 
community this always causes unfavorable comment 
and naturally hurts. 

1 feel sure our average Daily Balance as we have 
kept it for the past few months will be kept as strong 
and we want this extension more to keep our reserve 
in as good shape as possible. 

Hoping if you can carry us for the extension you 
will accept this method of loaning us this amount, 
and again thanking you for your great kindness of the 
past, | ain, 

Yours truly, J. W. Bradbury, Prest. 

Letter marked Defendant's Exhibit F, dated Dec. 7, 
1910 offered in evidence by defendant. 
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Plaintiff's COUNSEL: Piaintiff objects to them 
troduction of said letter upon the grounds specified 
to the introduction of Defendant's Exhibit E. 

Objection overruled and plaintiff duly excepted. 

Dercnidant s HxiubinG, 
December /;o am 
endiitic State Bank, 
Kendrick, Idaho. 
Gentlemen : 

Answering yours of the 6th instant, we will be 
pleased to make the extension referred to by you, and 
will accept the note in lieu of the Certificates of De- 
posit. We enclose herein for endorsement two cer- 
tificates aggregating thirty shares of stock which 
you may return to us after procuring the required en- 
dorsement. 

Yours very truly, J. W. Newkirk, Cashier. 

Letter dated Dec. 13, 1910, marked Defendant's 
Exhibit H, offered in evidence by defendant. 

Plaintiffs COUNSEL: Plaintiff objects tomiemme 
troduction of said letter upon the grounds specified to 
the introduction of Defendant’s Exhibit F. Objection 
overruled and plaintiff duly excepted. 


Defendant’s Exhibit H. 


Kendrick State Bank, Kendrick, Idaho. 
Kendrick, Idaho, Dec. 13, 19imm 
J. W. Newkirk Cashier, 
The First National Bank, Portland, Oregon. 
Dear Sir: 
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As requested in your letter of the 7th, enclosed find, 
Weruiicate of stock No. 36 five shares G. W. Sup- 
piger, Certificate of stock No. 40 thirty five shares J. 
W. Bradbury. 

Pardon the delay but we could not get hold of the 
party to sign any sooner. 

Thanking you again for your kindness in the mat- 
ner | am, 

Very truly yours, J. W. Bradbury, prest. 


Wetter dated June 6, 1911, marked Defendant’s Ex- 
hibit I, offered in evidence by Defendant. 


Plaintiffs COUNSEL; Plaintiff objects to the in- 
troduction of said letter upon the grounds specified 
to the introduction of Defendant’s Exhibit F. Ob- 
jection overruled and plaintiff duly excepted. 


Defendant’s Exhibit I. 


Kendrick State Bank, Kendrick, Idaho. 


Kendrick, Idaho, June 6, 1911. 
The First National Bank, 
Portland, Oregon. 
Gentlemen: 

In reply to your notice of note for $5000 due June 
12th would ask if possible to have this renewed for 
another three months which will carry it until our fall 
crops begin to move. 

If you can grant this extension kindly send renewal 
note for my signature. 

Thanking you again for your many kind favors in 
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the past and hoping you may grant this further favor, 


Tanna, 
Very truly yours, 


J. W. Bradbury. 


Letter dated June 7, 1911, marked Defendant's Ex- 
hibit J offered in evidence by defendant. 

Plaintit?’s COUNSEL: Plaintiff objects tomtiewae 
troduction of said letter upon the grounds specified to 
the introduction of Defendant's Exhibit F. Objection 
overruled and plaintiff duly excepted. 


Defendant's Exhibit J. 


June 7, 17s 
ile We Biv see 1S Sa 
Kendrick, Idaho. 
[oreane ilies 
Replying to yours of the 6th instant, I have to say 
that it will be agreeable to renew your note for ninety 
days and I am enclosing a new note which you may 
sign and return to us; at the same time please author- 
ize us to charge your account with the interest on the 
old note. 
Yours very truly, J. W. Newkirk, Cashier. 


Letter on letterhead of Kendrick St. Bk. datedjtime 
10, 1911, marked Defendant's Exhibit K, offered in 
evidence by defendant. 


Plaintitis COUNSEL: Plaintiff objects to titemm: 
troduction of said letter upon the grounds specified to 
the introduction of Defendant’s Exhibit F. Objection 
overruled and plaintiff duly excepted. 
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Defendant's Exhibit K. 


Kendrick, Idaho, June 10, 1911. 
J. W. Newkirk, Cashier, 

See Mirst National Bank, Portland, Oregon. 
Mear Sir: 

As requested by your letter of the 7th, enclosed find 
note signed by J. W. Bradbury for $5000.00 dated 
June 12, due ninety days in favor your good bank. 

Thanking you again for your great kindness, I am, 

Yours truly, J. W. Bradbury. 


Peete COURT: That is not signed as president? 

Petendant’s COUNSEL: No, it is just signed J. 
W. Bradbury, but it is on the letter head of the Ken- 
drick State Bank. It is an official letter, apparently. 
And then he says ‘Kindly charge our account with in- 
terest on old note and return to us.’ Showing it is 
Kendrick State Bank matter. 

etver dated Sept. 22, 1911, marked Defendant’s 
Exhibit L, offered in evidence bv defendant. 

Plaintiffs COUNSEL: Plaintiff objects to the in- 
troduction of said letter upon the grounds specified to 
the introduction of Defendant's Exhibit F. Objection 
overruled and plaintiff duly excepted. 


Defendant’s Exhibit L. 


Kendrick State Bank, Kendrick Idaho. 
Kemdirick, Idaho, Sept. 22, 1911. 
J. W. Newkirk Cashier, 
The First National Bank, Portland, Oregon. 
Dear Sir: 
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In reply to your notice of my note past due attached, 
would ask if possible for you to c.irry this for a short 
time longer. Our grain is all harvested and a large 
portion of it is in the warehouse but there has been 
very little sold as yet. 

Thanking you again for your kindness in this mat- 
ter and trusting you may be able to extend for a short 


time, I am, 
Yours truly, J. W. Bradbury. 


Letter dated Sept. 25, 1911, marked Defendants 
Exhibit M, offered in evidence by defendant 

Plamtiif's COUNSEL: Plaintiff objects toueit aime 
troduction of said letter upon the grounds specified 
to the introduction of Defendant’s Exhibit F. Objec- 
tion overruled and plaintiff duly excepted. 


Defendant’s Exhibit M. 


September 25,0 9ae 
J. W. Bradbury Esq., 
Kendrick, Idaho. 
Wea. sit: 

Answering yours of the 22d inst. I will say that it 
will be necessary for you to pay the interest for ninety 
days up to September 10th, when we will grant you 
an extension of thirty to sixty days, as you may de- 
sire. 

Yours very truly, 
J. W. Newkirk Cashier. 


Letter dated Sept. 28, 1911, marked Defendants 
Exhibit N, offered in evidence by defendant. 
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Miami s COUNSEL: Plaintiff objects to the in- 
troduction of said letter upon the grounds specified to 
the introduction of Defendant’s Exhibit F. Objection 
overruled and plaintiff duly excepted. 


Defendant’s Exhibit N. 
Kendrick State Bank, Kendrick, Idaho. 


INendtick Idaho Sept. 28, 1911. 
J. W. Newkirk Cashier, 
The First National Bank, Portland, Oregon. 
Were. Inreply to your letter of the 25th would 
ask you to please charge our account with interest on 
moreot |. W. Bradbury to Sept. 10, 1911 for $5000. 
Thanking you again for the kindnes, I am, 
Wome tiuly, |. W. Bradbury, Prest. 


Letter on Kendrick St. Bk. letterhead dated Dec. 
16, 1911, marked Defendant’s Exhibit O, offered in 
evidence by defendant. 


mimi s COUNSEL: Plaintiff objects to the in- 
troduction of said letter upon the grounds specified to 
the introduction of Defendant’s Exhibit F. Objection 
overruled and plaintiff duly excepted. 


Defendant's Exhibit O. 


iwendrick Idaho, Dec, 16, 1911. 
J. W. Newkirk, Cashier, 
The First National Bank, Portland, Oregon. 
Dear Sir: Enclosed find Certificate of stock No. 
49 Kendrick State Bank, 50 shares as added collateral 
as agreed. 
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Thanking you again for your kindness, I am, 
Very truly yours, J. W. Bradbury. 
Letter dated Dec. 18, 1911, marked Defendant’s Ex- 
hibit P, offered in evidence by defendant. 


Plaintiffs COUNSEL: Plaintiff objects tomiesime 
troduction of said letter upon the grounds specified to 
the introduction of Defendant's Exhibit F. Objection 
overruled and plaintiff duly excepted. 


Defendant’s Exhibit P. 


Dec. 18, 1911. 
Mr. J]. W. Bradbury, 

Kendrick State Bank, Kendrick, Idaho. 

Dear Sir: We beg to return herein for yormeen. 
dorsement certificate number 49 for fifty shares of 
the stock of your bank. 

Yours very truly, 
J. W. Newkirk Cashier. 

Letter dater Dec. 21, 1911, marked Defendant sulgee 
hibit QO, offered in evidence by defendant. 

Plaintiffs COUNSEL: Plaintiff objects to them 
troduction of said letter upon the grounds specified to 
the introduction of Defendant’s Exhibit F. Objection 
overruled and plaintiff duly excepted. 

Defendant's Exhibit O. 
KendrickeState Bank, Nendirichk aie 
Kendrick, Idaho, Dec. 21, 1911. 
J. W. Newkirk, Cashter, 
The First National Bank, Portland, Oregon. 


oa 
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Dear Sir: 

Enclosed find certificate of stock endorsed as re- 
quested in your letter of the 18th. Iam sorry I over- 
looked this, and again thanking you for the kindness 


an, 
Very truly yours, 


J. W. Bradbury. 


WITNESS: I remember an interview between 
myself and Mr. J]. W. Bradbury, president of the Ken- 
drick State Bank, during the early part of December, 
1911, when this loan was increased from $5000 to 
l@O00. It took place at the First National Rank and 
Mr. Bradbury and myself were present. 

QO. What did Mr. Bradbury require of you? 

Foe eit winett date was that, tay I ask? 

QO. When the $10,000 loan was made to the Ken- 
drick State Bank. 

Plaintiffs COUNSEL: We object to any evidence 
of this nature, parole evidence, on that subject, on 
the same ground that the original objection was made 
fomtiie letter, as stated at the time. Objection over- 
ruled and plaintiff excepted to such ruling. 

WITNESS: Mr. Bradbury wished to substitute 
iiesnote in lieu of the certificate of deposit of the 
Kendrick State Bank. 

Defendant's COUNSEL: No you are mistaken. 
That was in June 1910. Iam talking about December, 
1911 when the loan was increased. 

WITNESS: Oh. Well, we simply agreed to take 
$5000 more in addition to what we had. We agreed 
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to increase the loan to the Kendrick State Bank. We 
absolutely were not loaning any money to Mr. Brad- 
bury individually. [I do not know anything about Mr. 
Bradbury’s personal responsibility and never did as 
our dealings were entirely with the Kendrick State 
Banke 

In December 1911, the First National Bank loaned 
the Kendrick State Bank $5000 more. 

QO. Now you had been carrying that at the re- 
quest of the Kendrick State Bank as a note of J. W- 
Bradbury. What did you take then? 

A. We took a note for $10,000 and placed the 
money to the credit of the Kendrick State Bank. Tie 
First National Bank had from time to time collateral 
security as indicated by this correspondence in addi- 
tion to the certificate of deposit and the note of Mr. 
Bradbury. 

I do not know what was done with this collateral 
security. We do not have it now. It has all been re- 
imiined: 


Examination by the Court. 


We never took any note from the Kendrick State 
Bank except as you might call their certificate of de- 
posit a note. That is all we had from them, and upon 
that certificate of deposit we advanced moneys to 
them, that is placed it to their account, and they could 


draw against it as they desired. 
Direct Examination Continued. 


Tt is not customary for banks, not as a bank to issue 
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their promissory note. This is not the only bank in 
the northwest that borrows money; that is an ordi- 
nary transaction. They borrow in various ways. 
Sometimes they will borrow it on certificate of de- 
posit; but if for reasons they don't want to issue their 
certificate of deposit, the president will give his note 
or the vice president, or some of the directors will 
give their personal notes. Money is not loaned to 
banks without receiving any paper of any kind, either 
certificate or note; we always take something, but it 
is done in the way just outlined. 

There was never any agreement between ourselves 
mievany oi the parties, either the Kendrick State Bank 
or Mr. Bradbury that the First National Bank would 
release or did release the Kendrick State Bank from 
obligation on account of the moneys advanced by the 
First National Bank. We never agreed to take Brad- 
bury individually for the money that the Kendrick 
State Bank got from The First National. 


Cross se x<amiination: 


I think at the time this $5000 loan was made orig- 
inally the entire transaction took place by correspond- 
ence; [am not sure but I believe so. 

ITcannot remember, when that first $5000 was 
loaned and the certificate of deposit from the Ken- 
drick Bank was taken to evidence the loan, whether 
from that time on the entire transaction between the 
two banks was by correspondence, until the fall of 
1911, when Mr. Bradbury had this conversation that I 
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have just related. I might have seen Mr. Bradbury. 
I don't remember any other talks or verbal negotia- 
tions, other than the one in the fall of 1911. 

The first application made for an increase of this 
loan from $5000 to $10,000 was in December 11, 1911; 
I think it was in the form of a verbal request from 
Mr. Bradbury at the time he came down. He held 
these negotiations with me; they did not take place 
partly with Mr. Mills. They were all with me. 

I cannot say when we surrendered up the collat- 
erals that were given on the first loan; I am unable to 
say if it was prior to the time that Mr. Bradbury came 
down in the fall of 1911. 

‘Q. Well, those collaterals consisted of thisme@er 
tificate of deposit for $5000 and certain notes pay- 
able from individuals to the Kendrick State Bank, 
didn’t they? 

A. The certificate of deposit was not collateral. 
The certificate of deposit evidenced the loan. 

That was the evidence of the loan itself. And as 
collateral to the loan the First National Bank took 
certain notes of individuals payable to the Kendrick 
Suaie Mavis 

I cannot say whether at the time that the form of 
this loan was changed, on the face of it at least, and 
the note was given by Bradbury individually to the 
First National Bank, those collaterals were all sur- 
rendered.| I have no figures in front of me, and IT 
cannot remember those things. The bank did take 
Mr. Bradbury's individual note for $5000 before the 
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loan was inicreased, and in addition to that note, Mr. 
Bradbury gave as collateral certain stock of his in the 
Kendrick State Bank. 

I cannot say that the correspondence shows that at 
that time the collaterals which had been given on the 
original certificate of deposit were surrendered up. [ 
know that those collaterals were surrendered up. 

In response to the questions put to me by Defend- 
ants counsel, I have testified that the First National 
Bank did not accept Bradbury individually on this 
$5000 note, but continued to hold the Kendrick Bank. 

fee tiow do you reconcile that with the fact that 
the First National Bank accepted his individual stock 
mieene Kendrick Bank as collateral! to his note? 

A. Well, I have said that it is customary for the 
Mivicer Of a bank to borrow money for the bank. 

©. Yes. Now, then, if he borrowed that money 
for the Kendrick Bank, explain will you, how the 
First National Bank was getting any additional se- 
curity by taking stock in the Kendrick Bank itself? 
In other words, how would that be any collateral se- 
Curity any more than if I gave you a note for $100 and 
should give you my additional note for another hun- 
dred? That would not be considered collateral, would 
it? In other words, it would not strengthen the ob- 
ligation or security would it? In other words, it 
would not strengthen the obligation or security, 
would it? 

A. It ought to strengthen it. It should strength- 


em it, yes. 
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Q. Why? Ii your claim was against the Kendriek 
State Bank, how did stock in the Kendrick State Bank 
give any additional security for the claim? How can 
you explain that? You already held the bank and all 
its assets, if it was a loan to the bank didn’t you? 

A. Mee 

I should think it would give additional security to 
our bank to have Bradbury's stock in the Kendrick 
Bank; I would think it would. 

At the time the form of this loan was changed, it 
was done at the suggestion of Mr. Bradbury, in order 
to cover up the fact that the Kendrick Bank was bor- 
rowing money from banks; and the First National 
Bank was apprised of that fact, and knew that fact, 
and assisted him in this transaction to carry out that 
purpose. 

At the time we changed the form of this loan, we 
did not call for any evidence of authority on the part 
of the Board of Directors of the Kendrick Bank to 
Authorize Mr. Bradbury to give his individual note 
for this loan in place of the obligation of the bank. 
We diditt ask for anything of that kind. Itsiies 
always customary under such circumstances, for the 
bank to require evidence of that nature. We went 
upon the theory, that Mr. Bradbury as president of 
the bank, had authority to borrow money for the 
bank on his personal obligation. 

I don't know as that is the custom of banks in gen- 
eral to do that; it is sometimes done. We often call 
for evidence of the action of the board of directors; 
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sometimes do. We didn't in this instance. We don’t 
always do it. 

Tknew nothing about Mr. Bradbury’s affairs, 
whether or not he was supposed to be perfectly solv- 
eimeeat that time: I didn't consider him at all. 

QO. You would not accept his individual note if you 
had not, would you? 

Sueieaccepted that note for the Kendrick State 
Bank. 

It is customary for banks to take the individual note 
of the president for a loan to the bank. It is done 
quite frequently. Our bank has done it frequently. 

As a rule, I think we would in that event also take 
stock in the bank itself to whom we are giving credit, 
as collateral; sometimes we have nothing else. 

So far as we knew, these notes that we surrendered 
up at the time we took Bradbury's individual note 
and his stock in the Kendrick State Bank, the notes 
formerly held as collateral, which we surrendered up 
Were supposed to be good. 

QO. What was the form, Mr. Newkirk, on the books 
of the First National Bank of the loan made for this 
$5000 and this $10,000? What was the nature of the 
account? How did it stand? 

A. Well, I haven’t looked but I think the first loan 
read the Kendrick State Bank, and I am of the opinion 
that the second one read to J. W. Bradbury, it being 
in his name. 

1 think the first loan was credited to the Kendrick 
State Bank, the second one was in the name of Brad- 
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bury, and carried that way on the loan book. 

‘O. State whether or not, Mr. Newkirk, at the time 
that Mr. Bradbury negotiated this additional loan of 
$5000 with you, whether he did not tell you— 

Defendant’s COUNSEL: My associate has called 
my attention to something Mr. Newkirk said. I didn’t 
understand it that way. Did you, Mr. Newkirk say 
that at the time this loan was increased to $10,000, 
the money was placed to the credit of Bradbury? 

A. No sir. 

Defendants COUNSEL: Well, I thought nom 
Placed teuthe credit or theslendrick Bank. 

A Yes si 

I didnot say a little wile aco that at the tinlemilte 
first $5000 was loaned, the credit was given the Ken- 
drick Bank on the Books of The First National Bank 
and that afterwards the account was changed to 
Bradbury. 

QO. What did you say; I understood vou to say 
that 

A. ‘Tell ite witat you asked and I[ will try to 
answer it. 

Q. Tasked you in what form this account stood on 
the books of The First National Bank, and you said, 
as I understood it, that you thought it stood originally 
in the name of the Kendrick Bank and was afterwards 
changed to Bradbury? 

A. No sir, Iam talking about one book and you 
are talking about another. 

Defendant's COUNSEL: That is a mistake? 
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Pee Uiiat is aiistake of mine. 

Wier i iieant was that in the loan department, 
where we keep a record of these loans, that first loan 
went under the heading, there in that little ticker we 
keep, of the Kendrick State Bank, and the second loan 
probably went to Bradbury; but the proceeds of that 
lO@meverceplaced 40 the credit of the Kendrick State 
Bamk. 

That would be the ordinary way of handling the 
transaction, if as a matter of fact, Mr. Bradbury had 
borrowed $5000 himself, on his personal note, of the 
First National Bank. 

Oe hat isethesenston, o1 the ames In other 
words, if a man from Kendrick Idaho, came down to 
Portland and borrowed $5000 from the First Na- 
tional Bank on his individual note, the First National 
Bank for convenience, would transfer that to the 
Kendrick Bank account, if he kept his account in the 
Kendrick Bank, wouldn't it? 

Pe ldomt believe f understand that. 

OP Vell as | aidersiand you, you say that this 
second loan was probably in the name of Bradbury 
imeiinie oaneDepartiment ? 

A, We 

©. But the credit on the books was transferred to 
the account of the Kendrick State Bank. 

(oy ltmmas placed to their credit, yes. 

That was done because he borrowed the money for 
the Kendrick State Bank. 

li we had seen fit to make the loan and he asked 
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it, it would have been done so as a matter of fact, if 
he had lived in Kendrick and had his personal account 
with the Kendrick Bank and had requested it to be run 
through the Kendrick Bank account. 

Q. It would be the natural way? 

A. We would have done what he wanted@d@ime 
with it. 

Certainly if he had requested it, if Mr. Bradigitie, 
had been an individual, and not president of the Ken- 
drick Bank, but had an account in the Kendrick Bank 
in Idaho, and had borrowed $5000 of the First Na- 
tional Bank in Portland, and instead of taking the 
money with him out of the bank had left it there, that 
bank, instead of opening a personal account with him, 
would have credited the Kendrick Bank of Idaho, with 
that money. 

‘QO. That is the ordinary way under such circ@me 
stances? 

ee sltmis oiten dome: 

Defendants COUNSEL: I call sour Monomers 
tention to this point. Mr. Newkirk says, “If it is re- 
quested so,’ but you don’t put that in your question. 
If Bradbury requested it to be charged that way, or 
done that way, it would be done; and if he did not re- 
quest it, it would not be done that way. 

WITNESS: I] cannot say, when Mr. Bradbarg 
got this $5000 credit, and his note was given, whether 
any deposit slip or credit slip was given to him by the 
First National Bank. Sometimes there would be and 
sometimes not. Naturally, if it was not given to him, 
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it would be sent to the Kendrick Bank, at Kendrick. 
And the Kendrick Bank account would be credited 
with that amount of money. 


Examination by the Court. 


ic Mceeiat tice bradbiry mote was carried in the 
Fotmerceoumt. It was carricd just the same, I think, as 
if the loan was made to him. 

Q. Then what account did you have with the Ken- 
din@kpank? 

A. Well, because he was acting for the Kendrick 
Bank and as an officer of such bank, his bank is sup- 
posed to stand behind the loan we made; we credited 
the money of the bank and understood all the time 
that it was a loan to the bank. 

But I think we carried it as a loan to Bradbury. 


Cross Examination Continued. 


I did not at that time, tell Mr. Bradbury that we 
expected him to keep a balance in the Kendrick Bank 
in his personal account equal to this $10,000. 

I supposed that he would deposit, or intended to de- 
posit that $10,000 to his personal account in the Ken- 
drick Bank. That is about the only way it can be 
carried. 

That is, I supposed that he would deposit the $10,- 
O00 to his personal account in the Kendrick Bank, 
and that then the Kendrick Bank would deposit it, or 
the same as if they had deposited it in the First Na- 
tional Bank, they already had credit for it. This 
$9000 note of Bradbury's was given in place of the 
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certificate of deposit. Then later on Mr. Bradbury 
asked for an additional $5000, and gave a new note 
for $10,000 signed by himself, and the old notes were 
surrendered. 

Probably, presumably, when that $10,000 note was 
given, the collateral originally held by the bank on 
the $5000 certificate of deposit had been returned, 
but I cannot remeniber 

All that the First National Bank held at that ime 
was this $10,000 note of Bradbury’s and Bradbury’s 
stock in the Kendrick Bank as collateral of it. At the 
time when this $10,000 note of Bradbury's was taken, 
there was nothing on the books of the First National 
Bank to show that the Kendrick Bank was indebted 
to it. There was an understanding between Mr. 
Bradbury and myself however. Nothing aside from 
your verbal understanding. Nothing except between 


myself and Mr. Bradbury. 
Re-direct Examination. 


©. Mr. Newkirk, about the entries on these books, 
Tam not very clear about that. Is there anything on 
the books of the First National Bank indicating that 
there is a charge made against Bradbury at the time 
this $5000 note was taken, or the $10,000 note was 
taken? Does your ledger show a charge against 
Bradbury for that amount? 

A. Bradbury had no account with us. 

©. There was no entry against Bradbury in any 


of your books? 
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A. Only— 

©. What appears on your books? 

iain: s@@UNSEL. le started to answer that 
question. 

QO. Just go ahead and explain the whole thing. 
Show what your books show. 

A. In our Loan Department, if we make a loan, we 
have a book in which we head the loan—to John 
Smith, for instance, at the head of the Smiths; make it 
to a bank we put it under the head of Bank. That is 
all there is to it. It is alittle memorandum book. But 
that does not refer to the general books of the bank. 

That was a memorandum showing that we had J. 
W. Bradbury's notes, first for $5000 and then $10,000. 
That was absolutely the only entry on any of the 
books of the First National Bank concerning the 


Bradbury note or notes. 
Eeiiminlation by the Court. 


That note of Bradbury's was given the bank—the 
president—our bank for $10,000; and we honored 
drafts on our bank from the Kendrick bank becaus« 
Oiotivat transaction. 


Re-direct Examination Continued. 


Plaimtiurs counsel called imy attention to the time 
the loan was increased from $5000 to $10,000 and 
asked about Mr. Bradbury requesting the increase. 
Mr. Bradbury came to us from and represented him- 
self as acting for the Kendrick State Bank. Our 
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transaction was with him as president, and for ac- 
count of the Kendrick State Bank. 

Plaintiff's COUNSEL: That is a conclusionyyomn 
Honor. We are not quite as strict about this testi- 


mony as if a jury was here. 


Re-cross) Examination. 


The court asked relative to our crediting the Ken- 
drick Bank with that $10,000 and their drawing on 
it in the usual course of business, etc.—the Kendrick 
Bank. The First National Bank was acting as re- 
serve agent for the Kendrick Bank here in Portland. 
Ut 1S correct 

©. And in the course of business, it drew on its 
reserve account and replenished it, so that it fluctu- 
ated, sometimes as high as $10,000 sometimes as low 
as S00) Wihaieisemmie is it not? 

A. Well) Weouldni say as to that. 

QO. But they did business with the First National 
Bank for quite a number of years, and that is the way 
the business was done. 

A. The account fluctuated. 

©. These papers then I hand you, if you will state 
what they are please. 

A. That is a Starement of account issucdaiy) Iie 
First National Bank of Portland, statement of Ken- 
drick State Bank’s account. 

©. Both of them are? 

EG ES Sue 


Plaintitis COUNSEL: We wall ask tounave tiiese 
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marked for identification, and we will offer them in 


our case in chief. 
Piasntiits Exhibit 2. 


Kendrick State Bank Kendrick, Ida., in account with 
The First National Bank of Portland, Oregon. 
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Plamatiit s ledhibit 3: 
Kendrick State Bank, Idaho, in account with 
The First National Bank of Portland, Oregon. 
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QO. Now Mr. Newkirk, relative to this credit of 
$10000 in your bank, to the credit of the Kendrick 
State Bank, I will ask you if it is not a fact that had 
Mr. Bradbury, at the time that he gave you this $10,- 
000 note, taken the money from you in gold coin, tak- 
en it to Kendrick, deposited the amount in the Ken- 
drick Bank, and the Kendrick Bank had then forward- 
ed the same to you as its reserve agent, that transac- 
tion would appear identically on the books of your 
bank as it does appear? 

A. 1 think it would. 

You understand from my testimony and from the 
correspondence, the object of changing the form of 
this loan was so that it would not show the liability 
of the Kendrick Bank. 

QO. Now, in the form that the loan stood then, 
after the cancellation of the certificates of deposit and 
eMmeimercrim, and aiter the taking of the note from 
Mr. Bradbury, was that loan in such a shape that Mr. 
Bradbury could truthfully make a sworn report to the 
Idaho Bank Commissioner that there was no liability 
owing by his bank to the First National Bank of 
Portland? 

Defendant's COUNSEL: We object to that ques- 
tion. That, it seems to me, calls for the witness’ con- 
clusion, and it is for the court to pass upon eventually 
in this case; and then that is a matter for Mr. Brad- 
bury and his own conscience. It is not for Mr. New- 
kirk to say what he could truthfully swear to. It isa 
question that this witness cannot answer. 
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Objection overruled, and defendant excepted to 
such ruling. 

A. Well, I don’t know. Iam not certain. 

Q. That is the best answer you can make to that 
question? 

A. Just let me think about that a minute. 

©, All tichitgeme 

A. Yes, I won't change that. I don't know. 

I think I have already testified, that I considered 
the taking of Mr. Brandbury’s personal stock in the 
bank as collateral security to the loan of the bank 
itself as an added security, that it increased the se- 
Curly md madeniaperten, 

‘QO. Will you please explain to the court on what 
theory you base that, that the taking of the stock of 
the bank as collateral security for a loan of the bank 
itself increases the security? 

A. Well, that stock might have some value more 
than showed om the face of it. Ji it came to sellin 
out, somebody might want it, and might be willing to 
pay a premium for it. 

It is a fact that 1f I have the obligation of the bank, 
T have all of the stock as well as all of the assets of the 
bank. 

©. Then the taking of this particular stock would 
not increase the security, would it? 

A. Just as I have told you—that might be worth 
something. Somebody might want that stock— 
might be willing to pay for it. 


©. Isee. But if vou have the obligation of the 
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bank, you could sell everything that the bank owned, 
could you not, in order to recover on it? 
A. We could after a lawsuit, yes. 


Examination by the Court. 


QO. At the time you took the note of Bradbury, do 
you say you put that on the note account in the bank? 
A. Wecarried it in with the notes, yes sir. | 

Q. Yes, carried it in with the note account? 

A. Wes site 

On the taking of that note, we passed credit to the 
bank in Idaho on the faith of the note. That was the 


idea in taking the note. 
Re-cross Examination. 


Q. If the loan had been made to Mr. Bradbury 
personally, and the money was to be deposited by him 
in the Kendrick Bank to his personal account, and he 
asked you simply to credit his bank with the amount, 
you would have gone through exactly the same trans- 
action, would you not? 

A. The result would have been— 

Defendant's COUNSEL: That question was asked 
and answered this morning, that identical question. 
[Vero ect toOitvacmicompetent aid immaterial, There 
is no such transaction before the court. 

Objection overruled, and defendant duly excepted. 

A. The result would have been the same. 

Q. This note account on which the note of Brad- 
bury was entered in the bank, what is that, a book? 

A. Well, we have no such thing as a note account. 
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We have our bills receivable. 

O. You said that when this note of Bradbury's 
was taken, it was entered in some book in the bank. 
What book do you call that ? 

A. Well, that is a bills receivable ledger. 

QO. That is just as much a book of the bank as any 
of the other books of the bank ? 

A. No, it is not one of the general account books 
of the bank. It is a memorandum pertaining to that 
department. 

(Excused. ) 

Telegram received by the First National Bank of 
Portland from V. W. Platt, State Bank Commissioner 
of Idaho, dated Feb. 8, 1912, offered in evidence and 
marked Defendant's Exhibit R. 


Defendant's Exhibit Re 


Pisteeiessank, Portland, One 
This is to advise you that the Kendrick State Bank, 
Kendrick, Idaho, is now in my hands for liquidation 
and that balance due this bank as shown by your 
books to be held subject to my orders forward detailed 
statement closes business today. 
VW Platt, State Bank Commpiscremer 


ELLIOTT CORBETT, a witness on belialf 67 de= 
fendant, testified as follows: 
Direet Examination. 
Tam connected with the First National Bank in the 


capacity of Assistant cashier. I think I was such last 


January or February a year ago. I was assistant note 
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teller and then assistant cashier. About that time the 
change took place—I believe the first of January. 

I heard you read the telegram from Mr. Platt, bank 
commissioner of Idaho. Iam familiar with that tele- 
gram; | received it as one of the officers of the First 
National Bank. 

©. What did you do in pursuance of that tele- 
gram? What investigation did you make about the 
bank—just a general statement about its condition? 

A. After we received the telegram—lI believe the 
telegram asked for a statement, we merely sent a 
statement. The auditor made out a statement and for- 
warded that to the Bank commissioner. 

I went to Kendrick to make investigation as to 
Wiiether the State Bank of Kendrick was at this time 
solvent or insolvent or in the hands of the state bank 
commissioner. I found that the state bank commis- 
sioner had taken charge of its affairs. I returned 
about three days later, I don’t remember the date. 

When I returned from Kendrick, and after making 
my investigation, the deposit to the credit of the Ken- 
drick State Bank in the First National Bank I charged 
on the note that we had from the Kendrick Bank 
signed by J. W. Bradbury. This note represented a 
loan to the Kendrick State Bank of $10,000. 

[heard Mr. Newkirk’s testimony this morning. 
That is the same loan he referred to. 

When I went to Kendrick, I saw the parties that 
were interested in the Kendrick State Bank and had 
a conference with them about the affairs of the bank. 
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QO. And about moneys due the First National 
Bank: 

A. The Depositors’ Committte, I believe, was 
meeting at the time in the Kendrick State Bank. 

I talked with them. 

OQ. What did they say to you about it? 

Plaintiffs COUNSEL: Objected to as incompet- 
ent and hearsay, and they have no authority to bind or 
represent the bank. There is no pleading to that et- 
fect, and besides, whatever they said could not change 
the legal character of this transaction, could not con- 
stitute a waiver, or anything of that kind, on the part 
of the bank. If it is offered for that purpose, then it 
is inadmissible under the pleadings, there being no 
charcevot tiamiandenetiie answer. 

COURT: 1 am inelined to think you areumoie 
about that, but I will allow the evidence to come in 
under the same ruling as made this morning, and re- 
serve the question. To which ruling plaintiff duly 
emce pied 

O. State what took place at the meeting. 

A. |] Wemt toWSendrick, and upon arnival thine 
called at the bank and the bank examiner had it in 
charge. I believe his assistant was then in charge. 
And they were sorting out the notes and classifying 
them, the assets of the bank, as to whether they were 
good, slow, or bad. And I asked them what there was 
there, what salvage there was for the First National 
Bank, what I could get, and they were not prepared 
to say at the time. Later on in the afternoon I again 
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went there, and they offered me notes which they 
had culled out of a pouch, which I knew nothing 
about, and after learning what they were, [I then 
asked Mr. Bradbury if there was any value to them. 
He said that there was no value whatever, and [ let 
the matter drop. 

IT don't believe there was anything said at that time 
by any of the parties there that the First National 
Bank hadn’t any claim against the Kendrick State 
Bank; going upon the train was possibly the only 
suggestion as to that by the bank examiner. I went 
up from Lewiston with the bank examiner on the 
train. And he was the one that suggested it. 

(Ome lit tiers micli he some objection to the 
First National Bank; but at this meeting of depositors 
who were looking after the affairs of the bank, there 
was nobody disputing the bank's claim? 

A. No, no. 

Cross Examination. 

Q. I suppose you knew nothing at all about what 
authority these people had to represent the bank, ex- 
cept the statement made by some of them that thev 
represented the depositors? 

A. Well I knew that one was acting for the Bank 
examiner as receiver; he was Mr. Platt’s assistant. 
This was very shortly after the bank had been taken 
possession of by the commissioner. 

It is not a fact that instead of this proposition hav- 
ing been made by the representatives of the depositors 
and the bank commissioner at that time for a settle- 
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ment of the claim of the Portland bank against the 
Kendrick Bank, it was offered for the purpose of get- 
ting possession of the stock of the Kendrick Bank 
which was held by the Portland Bank as collateral, 
and for the reason that they desired that stock be- 
cause they intended to reorganize the Kendrick Bank, 
and needed it for that purpose. Nothing was said at 
that time about the stock whatever. That was not 
brought up until the afternoon at the time I was leav- 
ing, when Mr. Platt wished the stock, and I sug- 
gested that he come to Portland, or that I would send 
it to them; that, as far as we were concerned it was 
valueless. 

He desired the stock to reorganize, Limagine. He 
stated that purpose to me at that time. 

I arrived in Kendrick in the morning, sometime in 
the morning and left in the afternoon. It was in the 
afternoon of the same day that he stated the pur- 
pose for which they wished that stock returned. I 
came back to Portland that night. Myr. Platt did nos 
come down with me. I believe he came later. He 
came in to Portland, I don’t know whether it was 
the mext day or two days later. He saw me aceuaen 
time. le reqiiested this stock of the Portlamdsitaimn. 
then. I did not offer to give him the stock provided 
he would permit the Portland bank to charge this 
balance off against this note. He didn't make that 
proposition. 

Mr. Platt arrived in the evening, and he came to 
the bank, and [ had kept the stock out of the vault 
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prepared to give it to him, and handed it to Mr. Platt 
and notified him at the time that I handed it to him 
that during banknig hours of that day we had chareed 
the balance to the account against the note. 

He did not make the request that he be permitted to 
take the stock back on those conditions. I did not put 
those conditions to him at all. He did not take the 
stock? 

Oe oethce Portland Bank kept the stock: 
A. He didn’t want it. He wouldn’t take it. 
Q. Isay, the Portland bank kept the stock? 

Peel ienemaimed tiere yes.. 

It is nota fact that the Portland bank kept the stock 
because he would not agree to those conditions. We 
did not put those conditions to him. 

I made the statement in my direct examination that 
this note of $10,000 of Bradbury's was for an in- 
debtedness of that amount of the Kendrick Bank to 
the Portland bank; evidence of the indebtedness. 

©. On what theory do you hase that? How do 
you know that? 

A. It was always understood as such. 

It was understood between the bank and the Ken- 
drick State Bank. No such agreement was ever made 
with me personally. All I know about it is what I 
knew from the cashier and from the fact that I was at 
that time in the note cage. From the fact that at that 
time I was in the note cage and considered it a re- 
newal of the Kendrick note. 


QO. What Iam trying to get at is, on what basis or 
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fact you base that theory. Now, you said partly on 
statements made to you by Mr. Newkirk? That 1S 
correct, is it? 

INS COS. 

And on my own knowledge of the transaction; I 
knew that Mr. Bradbury had come down there to in- 
crease the loan for the Kendrick State Bank; I did 
not hear him say that. All I know about that actual 
transaction is what Mr. Newkirk told me. That is the 
fact of the miatie- 


Redirect Examination. 


The stock of the Kendrick State Bank has been 
returned to that bank. I did not mean to have counsel 
infer that we still hold the stock. 


Recross Examination. 


That was returned some time later. I don’t know 
the exact date. 

©. ‘Quite awhile later, after the transaction that 
you have related? Some time after that, wasn't it? 

A. Some time after that, yes. 

Defendant's COUNSEL: March 12th, wasn’t it? 

Poeeemneiot sure of thesdare 

On this trip that I made to Kendrick that I have 
testified, I ascertained at that time, from the figures 
that were shown me, that the Kendrick Bank was 
practically insolvent, and I came to that conclusion. I 
did not also investigate the financial responsibility of 
Mr. Bradbury at that time. I didn’t make any in- 
quiries about his responsibility. 
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I was to investigate the validity, or rather the re- 
sponsibility of the bank to the First National Bank, 
to ascertain how good our claim was. 

And I knew that the evidence of that claim con- 
sisted of the personal note of Bradbury. And I have 
testified that that note was given for that debt of the 
bank to the First National bank. And still I didn’t 
investigate the financial responsibility of Bradbury at 
all, because I didn’t consider that Mr. Bradbury was 
indebted to us at all. It was always understood that 
it was the Kendrick Bank. I was not instructed to 
investigate Mr. Bradbury’s financial standing when I 
made the trip. I did not talk over with Mr. Newkirk, 
before [ made the trip, the purpose for which I was 
making it. He just sent me up there to see in wha: 
shape the Kendrick State Bank was. 

Q. Yes. And when you went up there vou knew 
what evidences of this debt were held by the First 
National Bank, didn't you? 

A, | knew what? 

Q. What securities or evidences to cover the debt 
the First National Bank held? 

Hey C5. 

The very purpose of a trip like that would be to 
ascertain how good the paper or other collaterals held 
by the First National Bank might prove to be. That 
is a fact. 

Q. And did you then consider that this note of 
Bradbury’s was one of the collaterals that the First 
National Bank held for that loan? 
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One of the collaterals? 
Yes. 
That was the note of the bank itself. 


O POP 


I know what it was. I am asking you whether 
or not you considered at that time that this $10,000 
note of Bradbury's was a collateral to assist in the se- 
curing of that claim of the First National Bank 
against the Kendrick Bank? 

A. No, I didn’t consider it as a collateral. 

I didn’t investigate his responsibility for the reason 
that I didn’t recognize Mr. Bradbury as an individual 
in that at all. 

If the Portland Bank had held Bradbury’s note of 
$10000 as one of the collaterals for this indebtedness, 
naturally I would have considered it my duty to in- 
vestigate his standing. 

QO. And you would have done so. That is all. 

(i xotecul,) 

J. W. BRADBURY, called as a witnes on behait 
Obtm@erdetemdant, testified as follonvs- 


Direct Examination. 


Tam the J. W. Bradbury mentioned in the testi- 
mony in this case and was president of the Kendrick 
State Bank at that time. I was elected president in 
December 1904; I took over the bank; some one else 
had it at that time, and I was elected president and 
remained president up to the time of its suspension. 
I was president, then, on June 11, 1910. 


Q. A letter has been introduced in evidence here, 
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dated June 11, 1910, signed by you as president, and 
directed to A. L. Mills, of the First National Bank of 
Portland, Oregon, which you heard read, I take it. 
Do you remember the occasion of your writing that 
letter asking for this $5000 credit? 

A. Not definitely. I remember in general that I 
wrote such a letter. I could not recall the words. 

The First National Bank of Portland had been our 
correspondent before that time. On this date, June 
11, 1910, I simply wrote to the First National Bank 
of Portland, telling them that I needed to make a loan 
of $5000. I received an answer, I don’t remember the 
date, that they would allow me to make the loan. 

Q. State if that amount was kept on deposit, sub- 
stantially, by your bank from that time on up to the 
time of the increase of the loan later on. 

A. You mean, did the balance amount to that 
much? 

©. Practically so, yes? 

A. Well it fluctuated back and forth. Part of the 
time I possibly overdrew that amount. 

The money was deposited down here to the credit 
of the Kendrick State Bank, and checked against by 
the Kendrick State Bank, and the Kendrick State 
Bank also deposited at times. And kept an open 
balance there. When that loan matured, it was con- 
tinued. I don’t remember how often. I don’t remem- 
ber whether the C. D's. were made for three months 
or six months. 


©. Well, the record shows that it was continued 
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up to December 6th, and then a letter from you is in- 
troduced here of December 6, 1910, asking for a re- 
newal for six months. 

I recall that circumstance. And it was renewed. 
You read that portion of the letter to me, which has 
been introduced in evidence: ‘We are writing you 
on another sheet for this to be carried in another way 
with our reasons for asking for the change.” I recall 
writing that. 

Q. And then upon the other sheet there is a state- 
ment with reference to changing the form of the ac- 
count. State to the court now just what occurred 
between you and the bank here with reference to that. 

A. Well, I think the body of that letter covers it 
all. I simply wrote and told them my reasons for 
changing the form of the loan, and asked them might 
I have that kind of accommodation. 

And they agreed to it. It was never, at that time 
or any time agreed between the First National aBnk 
and myself that the account against the Kendrick 
State Bank should be released. There was never any 
such agreement as that. 

Q. These transactions that I have called your at- 
tention to took place in 1910. Now in December, 
1911, this account was increased from $5000 to $10,- 
000. Do you remember that occurrence? 

AL Yestsir: 

I needed an extra accommodation of $5000 and I 
made a trip down here especially to see Mr. Mills or 
Mr. Newkirk, of the First National Bank. I told 
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them the situation I was in, I wanted to borrow the 
money and make the loan for $10000, made an in- 
crease of $5000 over the original loan. 

When I say “I” I mean myself as president of the 
Kendrick State Bank. I made the trip and I made 
the arrangements with the First National Bank to 
borrow the money. That increased sum, the extra 
$5000, was borrowed for the bank. 

At the time I made that arrangement with Mr. 
Newkirk or Mr. Mills, or whoever represented the 
First National Bank, it was not agreed between us 
that the account against the Kendrick Bank should 
be released at all. 

At that time I gave a note to the First National 
Bank. And the money was deposited in the First Na- 
tional Bank to the credit of the Kendrick State Bank 
and was utilized by the bank in checking against it. 
As president of the bank, I knew it was there. 

OQ. One of these letters, perhaps several of them, 
one of them, at all events, is signed by you individ- 
ually. Can you recall that letter? It is upon the Ken- 
drick State Bank paper. I will ask you now to state, 
was that letter signed by you as an individual or did 
you intend it as the act of the president of the Ken- 
drick State Bank? 

Plaintifis COUNSEL: Objected to as contradict- 
ing the written instrument, or attempting to. 

Defendant's COUNSEL: You don’t object on the 
ground of not having identified the letter? 

Pimms C@UMSEL: No. It is objected to on 
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the ground that parole evidence is inadmissible to 
vary or contradict the written letter. It is not ambig- 
uous, and shows on its face just what it means. 

Objection overruled, and ruling duly excepted to 
by plaintiff. 

'Q. Iwillask you to state, Mr. Bradbury, in answer 
to that, with reference to several of these letters, some 
of which were signed by you individually, were they 
intended by you to be the act of the Kendrick State 
Bank by its president? 

A. ‘Whey were: 

I did not have any arrangement with the First Na- 
tional Bank individually. Not at all at any time. 

The Kendrick State Bank paid the interest on these 
notes from time to time as it fell due. The Kendrick 
State Bank paid the First National Bank. And the 
account was carried that way up to the time the bank 
closed. I don't know whether or not I, individually, 
ever paid any of this interest. Some of the times I 
would charge interest out of my own account on dif- 
ferent obligations I had, and part of the time I charg- 
ed it up to expense. These things could be checked 
back and found. 

©. There has been some testimony introduced 
here with reference to certain stock of the Kendrick 
State Bank owned by you, and deposited by vou with 
the First National Bank. Tell the court what be- 
came of that stock. 

A. The First National Bank of Portland returned 
it to me, and J turned it over to Mr. Martin V. Thom- 
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as, now president of the Kendrick State Bank. He is 
now the president of the Kendrick State Bank. 

Q. Well, who was he then? 

A. Well, that is a question. At the time that I 
turned it over to him, under certain form he was pres- 
ident, but I think that that was all done away with, 
and I don’t think he was anything except one of the 
depositors, one of the committee of the depositors. 

I turned that over to those people, at the request of 
the committee of depositors. They said they wanted 
it because it would expedite the reorganization of the 
Kendrick State Bank. They were then in process of 
reorganization. Had they not got that stock, they 
would simply have had to liquidate it, and form a new 
organization, and kill that stock off, and organize and 
reissue it. 

So they took my stock that was down here with the 
bane AM of it, and I got nothing for it. 

At the time the Kendrick State Bank closed, there 
was a credit due me of something over $10000, ten 
thousand one hundred and something, I believe, if I 
remeinber rightly. 

When it closed and these people were in the process 
of settling it up and reorganizing it, and negotiations 
were going on between us, I told those people whose 
money that was. 

©. What money did you say it was? 

Objected to as incompetent. Objection overruled: 
exception taken by plaintiff. 

©. You may state Mr. Bradbury, what you told 
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them about that money that apparently was yours? 

A. I told them that the money did not belong to 
me, that it was the First National Bank of Portland’s 
money. 

T told them that on two different occasions that I 
know of, one time when the committee waited on me 
at my home, and another time when I was up in the 
Kendrick State Bank’s office. 

I don’t remember just how many days after the 
closing of the bank the first conversation took place. 
Tt could not have been many, probably two or three, a 
couple of days, something like that. 

As a part of that conversation and the transaction 
that occurred there, I signed a check in favor of Mr. 
Thomas for the $10,000. Checking out to them all 
the money that was in the Bank in my name. This 
check was signed in the Kendrick State Bank office, at 
the second interview. At the time I signed the check, 
I had told them twice whose money it was. 

I didn't get anything for that check that I signed to 
them. I didn’t turn over the stock at that time. They 
had part of the stock in the bank. This Portlamd 
stock was some time later getting up there. I turned 
it over later on. There was nothing else turned over 
to them, I didn’t have anything else. 

So then the situation was that they took all I had, 
bank stock and everything, and the money that stood 
to my credit in the bank. 

Q. And now the claim is that this is your debt to 
the First NationeliBank, is thatit? 
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A. Idon’t know what they think about it. 

Q. Well, I don't either. 

Planttts COUNSEL: If that was all, that would 
Doieotmetharis mot all: 


Cross Examination. 


I got nothing for that check, I say. 

Q. This is the check, isn’t it? 

Pee blnatiis othe check, 

(Check introduced m evidence and marked Plain- 
tiff's Exhibit 4, as follows: 


Phuntits Exlubit 4. 
Kendrick, Idaho, 2-12 1912. No. 270. 


PEN ORIC sds iieaaA NK 
of Kendrick, Idaho 

Pay to the order of Martin Thomas trustee, $10000.00 
Ten thousand no-100 Dollars. J. W. Bradbury 
Endorsed on face: Paid Apr 9, 1912, Kendrick State 
Bank, Kendrick Idaho. 

(Endorsed on back as follows:) 
Note, H. E. Abend, $5000.00 
hore A. Bradbury 5000. 
Note l, P, Bradbury 5000 
Note J. W. Bradbury 5000 
Nore? 2 Buntin 2500 
Note Geo. Kk. Reed 2500 
This check to become available on delivery of above 
mentioned notes to J. W. Bradbury. Endorsed by 
Martin V. Thomas trustee. 

Q. You have just stated with reference to Plain- 
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tiff's Exhibit 4 for identification, that you received 
nothing for this check. I will ask you to read the in- 
dorsement on the back of the check. 

A. “Note H. E. Abend, $5000. Note A. Bradbury 
$5000. Note L. P. Bradbury $5000. Note J. W. Brad- 
bury $5000. Note P. E. Buntin $2500. Note Geo. K. 
Reed $2500. This check to become available on de- 
livery of above mentioned notes to J. W. Bradbury.” 

That indorsement is in my handwriting. Those 
notes were not delivered to me. 

Q. Haven't you ever received them? 

A, ave 

Q. Then they have been delivered to you, haven't 
eMmeny 4 

A.  Metensthinieene sir. 

Q. Iask you if the notes have ever been delivered 
to: you? 

A. We are talking about that check now, aren’t 
we. Now if the court—your Honor may I digress 
here and tell the circumstances of this? I don't want 
to get mixed up on this proposition, or anything of 
the kind. I want to tell how I got those notes, and 
in what manner I received them. 

COUR. Wo you obyéet to thate 

Plaintiffs COUNSEL: I think he will have ample 
opportunity to explain, your Honor. 

Defendants COUNSEL: You may as well let him 
tell it now. 

Plaintiffs COUNSEL: We will @et atit) ie 
simply a matter of procedure. 
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COURT: How much is that note for? 

Plaintiff's COUNSEL: $10,000. 

COURT: Proceed with the examination. You 
will have a chance to explain later on. 

I received the notes that are indorsed on the back 
here as the check being given for. 

No sir, I did not receive something for the check. 

These parties whose names I have indorsed upon 
the back of this check as owing notes for which I 
gave the check, to-wit, H. E. Abend, $5000, A. Brad- 
bury, $5000, L. P. Bradbury $5000, J. W. Bradbury 
$5000, George K. Reed $2500, and P. E. Buntin $2500 
well, they are relatives and friends. 

Yes they are relatives and friends of mine. The 
Kendrick State Bank held those notes. The notes 
were given to make up the capital stock. 

These notes were not given by these individuals as 
payment of stock subscriptions to the Kendrick Bank. 
They were given to take up an old debt of the insti- 
tution which was running when [ took the bank. 
These parties did not receive stock in the bank as a 
consideration for these notes. 

Some of them were stockholders of the bank. I 
think at different times probably all of them were, at 
different times. I think some of them held 500 shares, 
or $500 worth. 

I could not remember exactly which ones of these 
individuals were stockholders of the bank at the time 
that the bank closed. I think Mr. Abend was a stock- 
holder, and A. Bradbury. I don't remember whether 
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L. P. Bradbury was a stockholder or not. Mr. Buntin 
was not a stockholder. I was of course. George K. 
Reed was not a stockholder. The others were stock- 
holders. 

QO. I willask you if it is not a fact that in addition, 
and as a further consideration for this check, these 
individuals here whom you have identified as stock- 
holders were released from any stockholders’ liability 
to the bank? 

A. Not to me, they were not, no. 

QO. Wasn't it understood by and between you and 
the depositors’ committee, or the committee that you 
did business with in connection with this matter, that 
the giving of this check would relieve these stockhold- 
ers from any lability as stockholders? 

A. Not from my standpoint, it was not; there 
wasn't any of those people responsible for any amount 
of that money. 

I didn’t consider they were responsible. As far as 
I was concerned, it was not understood that there 
would be no effort made to hold them responsible on 
the giving of this check. 

I don't know whether it was understood as far as he 
was concerned. 

There might have been something said about it; I 
don’t remember. [ would not say that that was not 
a part of the consideration. 

I say I did receive those notes. 

‘Q. Now you desired to explain awhile ago under 
what circumstances. You may go ahead and explain 
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tigaierorvne COUT. 

A. I received those notes about one week ago. 

The notes were not cancelled at the time of the giv- 
ing of the check. I know they were not. I have since 
received the notes. I couldn’t say where they were in 
the interim. 

I don’t consider I have received consideration for 
the check to that amount. 

COURT: How did that indorsement come to be 
made on that check? 

A. At that time this committee wanted me to turn 
over this $10,000 to them, and I objected, and told 
them the money was not mine. I was acting under 
the advice of my attorney from Moscow, Mr. Morgan, 
and he advised me to give them the check for it, for he 
said, “It don’t make any difference anyhow. They 
will grab this money. It don't make any difference. 
If they can't get it on this stock transaction or your 
check, they will simply assess it out of you on the 
stock, so you might as well give them the check, and 
let it go at that, and make the indorsement on the 
check.” 

COURT: *You were a stockholder at that time? 

A. Well, I couldn't say whether I would be or not. 
The bank was then in the hands of a receiver, and 
the possibilities are that I was not a stockholder. 
The stock was still in my name. 

T owned the stock that was on deposit with the 
First National Bank here at that time. 

Q. As collateral for this note of yours? 
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A. I owned that stock, yes. 

The total amount of the liability as shown by the 
indorsement on this check was some $25000. that 
these parties owed the Kendrick Bank. This check, 
as I state, was given in consideration of the cancel- 
lation of that indebtedness as I have indorsed here 
on the back. 

At the time that I gave my first note, the facts lead- 
ing up to that transaction are substantially as they are 
set forth in the communicaion from me to he First 
National Bank, that is in evidence here, and that was 
referred to by counsel in his examination of me. In 
fact, I had no personal commnuication with them at 
that time. It is all contained in that letter. 

Q. The end that you sought to attain by changing 
the form of that loan was that you could make a re- 
port to the bank commissioner that would not need to 
show a liability of the Kendrick Bank to the Portland 
Bank? Is that not true? 

A. Not necessarily. I didn’t take the bank com- 
missioner into consideration at that time. I never 
gave hima thought. I didn’t want it published. That 
was the reason that I made it in this way. Not on ac- 
count of the bank commissioner, but it was on account 
of the published statement. 

The published statement is simply an extract of the 
statement that we are required to make under the 
law to the bank commissioner. 

T considered this note of mine an obligation of the 
Kendrick State Bank. And I always considered that 
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that was a liability of the Kendrick Bank. I couldn't 
remember whether I so showed it in my reports to 
the bank commissioner. The statements will show 
probably. 

QO. If you will just look at those, please. 

A. That account doesn’t appear. There is one 
statement here that shows C. D. of the Traders’ Na- 
tional Bank, that is included in our time C. D.’s. 

Q. Mr. Bradbury did you understand my ques- 
tion? If you will kindly confine your answer to the 
question, we will get along much quicker. I never 
mentioned anything about the Traders’ National 
Bank. I asked you if your reports to the Bank Com- 
missioner subsequent to the execution of that note 
showed any lability from the Kendrick Bank to the 
First National Bank of Portland. 

eee NOTsit. 

inom trmimc Ihave an explanation to Offer as to 
how I could swear to such a report as that, in the face 
of my statement that that was the obligation of the 
Kendrick Bank. 

At the time that I gave my note to the First Na- 
tional Bank, the First National surrendered up the 
certificate of deposit that it had previously held and 
all of the collateral, to the Kendrick Bank. And it 
left the First National Bank holding nothing but my 
individual note for $5000 and a certain number of 
shares of my individual stock in the Kendrick Bank. 
That is true. I considered that the obligation of the 
Kendrick Bank. 
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It is a fact that immediately upon the taking of my 
note by the First National Bank I entered a deposit 
to my individual credit in the Kendrick Bank for the 
$5000. I did it that way because I might as well enter 
it in that account as any other. I never considered it 
as my money. 

T have entered other people’s money to my credit in 
that bank. They had reasons for having it done that 
way and I had reasons for doing it. 1 had no particu- 
lar reason for entering the Kendrick Bank’s money to 
my individual credit, only that was the simplest way 
{O Garry the account. 

Q. If the Kendrick Bank had made the loan, 
couldn't you carry it as an obligation of the Kendrick 
Bank? 

AD Weould have, yes. 

Q. You could have? 

A. That would have brought me right back te 
that published statement again. 

The idea was to put it in a shape where I could 
make a loan under cover as it were. That is correct. 
And I considered it an obligation of the Kendrick 
Bank though evidenced by my individual note, and 
the amount deposited to my individual credit. 

Then when I renewed this $5000 note and got $5000 
more, | also put that to my individual credit. 

‘QO. You used this money in your business trans- 
actions, your individual transactions, did you not, 
irom tine tome ? 


A. J never touched that balance. 
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Q. Is it not a fact that your balance was reduced 
below $10,000 after you secured the second loan? 

A. It might have been; not materially though. 

I did check on that account for my individual pur- 
poses all the time. That is the only account I had. 
I don't know whether Mr. Newkirk knew that I had 
deposited this to my individual credit in the Kendrick 
Bank. J suppose he did. 

I don’t think it is a fact that, in my conversation 
with him at the time that I made the second loan, he 
stated that he desired me to keep that personal ac- 
count of mine intact, in order that they could have me 
give them a check for the amount of the note on de- 
mand at any time. 

I don't remember any conversation hike that. [ in- 
Stmucted them to at any time charge the account of 
the Kendrick State Bank with them with the note. 

I don't remember whether he told me that he want- 
ed me to keep my account intact there, that he wanted 
me to keep the $10,000 to my credit, so that he could 
secure the money on demand. He may have. I don't 
think so. 

Ome alhackson, Mr Bradbury, ii it is not a fact 
that, in a conversation between Mr. Eastwood, who 
was then assistant bank commissioner of the State of 
Idaho, and yourself, had in the City of Spokane in 
Giicamongnor Weeeimber, 1912, substantially this con- 
versation was had: Mr. Eastwood in discussing this 
affair said,, ““Was it understood that the balance in 
the Portland Bank to the credit of the Kendrick Bank 
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was to be kept up to the full amount”? And you 
stated, ‘“No the understanding was that I was to keep 
my individual account intact, or up to the amount of 
$10,000 so that on demand at any time I could give 
them a check for the amount.” 

A. I don’t remember any such conversation. 
Q. Will you say that you had no such conversa- 


tion? 
A. With Mr. Eastwood? 
me ces: 


A. No, I wouldn't say that I had no such conver- 
sation. 

But I don’t remember it. I have no recollection of 
it. I had no such understanding with the First Na- 
tional Bank about my personal account. I had an un- 
derstanding with the First National Bank, or I told 
them that I would keep that balance there in the First 
National Bank of Portland virtually $10,000 at all 
times, at any time the remittances from Portland came 
up to the Kendrick State Bank and cut that balance 
down, that immediately as fast as I could, I would 
build it up to the $10,000 mark again, which I tried 
Lorde: 

Under that $10,000 loanpihat balance of the Kene 
drick Bank in the Portland Bank was not reduced as 
low as $400 at times—not under that $10,000 loan, I 
don't think so. 

In my report to the Bank comniissioner of date Sep- 
tember 1, 1911, I may possibly show a balance in the 
First National Bank of Portland of $69.56: it must be 
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if it is there. It was reduced to that extent at that 
time; and it fluctuated all the way from 69 dollars 
and something to $10,000. 

Defendant’s Counsel: What date was that $69 bal- 
aimee 

Plaintiffs COUNSEL: That was in September 
1911 I think. 

Defendant’s COUNSEL: Was this after that $10,- 
000? 

Piaintiits COUNSEL: September 1, 1911. 

Defendant’s COUNSEL: Before the $10,000. 

Plaintiff's COUNSEL: Yes, but after the $5000. 
It was after he got the $5000. 

erendants COUNSEL: Oh yes, we don’teques- 
tion that. But I thought that after the $10,000 it 
never had got that low. 

Some of the interest payments on these notes were 
charged to the Kendrick Bank; I didn’t say that all of 
them were. As I said, it was a mere matter of my 
choice that they were not all charged to the Ken- 
drick Bank. Sometimes I charged it to my individual 
account and some of the time I charged it to expense. 

I paid very many of the debts of the bank by charg- 
ing it to my individual account. I did it because I 
was the bank; I did as I pleased with it. I treated it 


as my individual account—the whole business. 
Redirect Examination. 


I owned $23000 of stock in that bank. I practically 


owned it all, except some organization shares. The 
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capital stock was $25000. The other was owned by 
relatives of mine, so that I was practically the bank. 

Q. Now there is an indorsement upon this check 
speaking of the release of certain notes in considera- 
tion of the check, and you then repeated, after being 
shown that, that you got no consideration for the 
check. I will ask you to explain to the court what 
those notes referred to on the back of that check were 
given for, and how you came to be responsible in any 
way for them. Detail that transaction that took place 
at the time you took over the bank. 

A. Well, when I took over the bank, I took it from 
Spokane parties. Mr. E. J. Dwyer of the Exchange 
National Bank, was the main owner of the bank. In 
fact, he virtually owned the bank the same as I did 
afterwards. It was in very bad condition, and a friend 
of his advised me to go up and buy the bank. I told 
him I had no money. He told me it would take no 
money to buy it. I went up to see Mr. Dwyer, and 
he told me, “If you will take the bank, assume the 
obligations, I will give it to you—give you the stock. 
There’s one or two accounts I must take up that I 
am personally obligated for down in the bank.” So 
we made the trade. And one of their accounts that 
they carried at that time was an account called “Bad 
Debts,” that amounted to something over $26,000. I 
carried that account along with bad debts as long as 
T could, and absorbed what little profits I made, until 
the state appointed a state bank examiner. Then I 
had to charge those off, those accounts, together with 
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other bad debts; and in order to make that up I gave 
my notes and my people’s notes to the amount of 
$25000 to do that; and these are the notes that have 
been carried along. 

These notes mentioned on the back of that check 
and my note were given to wipe out that account 
called bad debts, for which I never got a dollar and 
my people didn’t. 

I supposed that Mr. Newkirk knew that this money 
was credited to my account up there in the Kendrick 
Bank just from the natural procedure of business. I 
did not have any talk with Mr. Newkirk about it; 
there was no arangement to that effect about it that 
I know of. 

‘QO. And counsel asked you if it was not agreed be- 
tween you and Newkirk that you should keep that ac- 
count up in the Kendrick Bank intact. Was there ever 
any such talk as that at all? 

A. Wer sir. 

MiimiecmeOUNSHIL: Ele did state there was 
MO. 

Defendant’s COUNSEL: I was wanting to identi- 
fy it so to be sure you didn't mean the account down 
lrene, 

Piannitts ‘COUNSEL: No. 

IT had no conversation with him at all about my 
personal account in the Kendrick Bank. 

There was no other collateral for the $10,000 note. 


Recross Examination. 
At the time I bought out this Kendrick Bank orig- 
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inally as I have testified and these bad debts of about 
$20,000 or so stood on the books of the company, you 
could consider that I bought the stock of the bank. 
In the trade the stock of the bank was transferred by 
the former stockholders to me; that is a fact. Not 
the entire $25,000. There was some of the stock held. 
$25,000 was the capital of the bank at that time. I 
think probably $24,000 of it was turned over to me. 
There was some of the balance transferred back and 


forth; I couldn’t say exactly how it was transferred. 
Redirect Examination. 


The people who signed these notes never got any 
consideration for them. They just signed to accom- 
modate me. 


Examination by the Court. 


I did not have anything to do with the reorganiza- 
tion: I have no interest in the reorganized bank. 

At the time I signed this check of $10,000, or at 
the time I signed the note to the First National Bank 
of Portland, I said that I had placed to my credit in 
the Kendrick Bank, an equal amount. I just simply 
made a deposit slip for the $10,000 as deposited in the 
First National Bank of Portland in my own name. 
Of course, I didn’t deposit any $10,000, just the credit. 
I credited my account and charged the First National 
Bank of Portland for the amount. 


Recross Examination. 


QM. So, as a matter of fact, it stood on the books 
just the same as if you had brought the money up 
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from the Portland Bank and put it in the Kendrick 
Bank in your own name, and then the Kendrick Bank 
had deposited it in the Portland Bank in its reserve? 
That is a faet, isn’t it? 

A. No, I don’t think you would consider it just 
the same. The entries would be different. 

©. In what respect? 

A. Well, in the first place had I brought that mon- 
ey up in gold coin there would have been marked on 
the deposit slip “Gold coin” for the $10,000, and 
Portland would not have been charged. 

©. Asa matter of fact, you entered it on your de- 
posit slip by crediting the First National Bank of 
Portland? 


A. I think so. 

QO. Substantially that? 

A. I think so. 

QO. Instead of Gold Coin deposit. 

A. Yestsir. 

QO. That is the only difference, isn’t it? 
A. I imagine so, yes sir. 


(Excused. ) 

Defendant rests. 

EMMETT E. EASTWOOD, recalled for the plain- 
tiff in rebuttal, testified as follows: 


Direct Examination. 


I heard the testimony of Mr. Bradbury when he was 
on the witness stand. I heard the question pro- 
pounded to him relative to a conversation had with 
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me in Spokane in December of last year, in which he 
made a statement to me relative to the understanding 
between himself and the Portland Bank as to keeping 
the $10,000 in his individual account intact. 

At that time I was an employee of the State Bank- 
ing Department, I was deputy state bank commis- 
sioner. At the time we turned over the Kendrick 
State Bank to the new organization, or reorganized 
the Kendrick State Bank, there were still a number of 
bad debts left in the account. We had anticipated 
recovering this amount, this balance that was due 
from the First National Bank at Portland to wipe out 
those debts, and as a member of the state banking de- 
partment, I was urging the Kendrick State Bank to 
take action to recover this amount, in order to clean 
up the bank in a condition satisfactory to the State 
Bank department. I was working in the northwest 
part of the state in December of 1912, and met Mr. 
Bradbury in Spokane, in the office of Hallet Bros., 
with whom he was connected at that time, I don’t 
remember the date, but it was some time in Decem- 
ber—and engaged him in conversation about this 
matter, with a view of finding out how the transac- 
tion stood, or how he regarded the transaction. I 
asked Mr. Bradbury if there was any understanding 
between him and the First National Bank of Port- 
land that the Kendrick State Bank’s balance should 
be maintained to the amount of the note of $10,000, 
and he told me that there was not; that the under- 
standing he had with Mr. Newkirk at the time he ne- 
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gotiated the additional loan of $5000 and executed his 
note for $10,000 was that his personal balance on the 
books of the Kendrick State Bank was not to be re- 
duced below $10,000 in order that he might be able 
on demand to give his check for the balance that he 
had there, and thus pay the First National Bank of 
Portland, which of course would be handled through 
the Kendrick State Bank. 

I heard the testimony of Mr. Corbett when he was 
on the stand, particularly with reference to the stock 
that was held by the First National Bank as collat- 
eral: 

I heard his statement relative to the conversation 
that he had with me and Mr. Platt and the Depositor’s 
committee at Kendrick relative to the surrender of 
that, and relative to the tendering to him on behalf of 
the First National Bank of certain notes. 

The transaction was with the idea of releasing the 
stock that was held by the First National Bank as 
collateral, in order that we might reorganize the bank. 
If we had wanted—I am speaking as at the time re- 
ceiver of the Kendrick State Bank—if we had wanted 
to pay the First National Bank of Portland, we cer- 
tainly would not have offered them notes. We would 
have paid them with the balance that we had on hand 
here. We as receiver or as the state bank department 
—none of the members of the state bank department 
would have had any authority to pay the First Na- 
tional Bank of Portland. 

The conversation between Mr. Corbett and Mr. 
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Platt and I and the members of the Depositors’ com- 
mittee, was simply we were trying to arrange some 
means whereby we could get a release of the stock 
that they held, in order that we might reissue it to 
new stockholders, who had agreed to take the stock 
and pay in money—resubscribe the capital stock. 
That was the substance of the conversation. 

There was no offer made to pay any obligation to 
the First National Bank. 

I heard Mr. Bradbury's testimony relative to giv- 
ing this $10,000 check to Mr. Eastwood. I was party 
to the general transaction. I heard his statement to 
the effect that he received nothing for that check. 

The Kendrick State Bank held the notes that are 
referred to, that are indorsed on the back of the check, 
as a part of their assets at the time the bank was 
closed by the department. We were laboring at the 
time with several plans of reorganization. We want- 
ed to reorganize and turn the bank over to these new 
stockholders. The transaction was really a transac- 
tion between Mr. Thomas and Mr. Bradbury, be- 
cause the Banking department would not have had 
any authority to have turned these notes back to Mr. 
Bradbury. But it was agreed between Mr. Bradbury 
and Mr. Thomas that in the event the bank was reor- 
ganized and resumed business, they would turn the 
notes referred to back to him, provided he would sur- 
render this $10000 for which he had credit on the 
books, and for which the Kendrick State Bank was 
liable to him as depositor, they would surrender these 
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notes and release them from any stockholders’ lia- 
bility. Under the laws of Idaho, there was an adi- 
tional liability of 100 per cent on the part of the stock- 
holders. Mr. Bradbury said that he was particularly 
anxious about his father who was maker of one of the 
notes, as he was rather an aged gentleman, and he 
had some property, he had a farm out there in the 
Palouse country, which was quite valuable, and he 
didn't want him to become involved in any contro- 
versy, or lawsuits, or suits to recover any amount, at 
his age. 

And these notes were surrendered as a considera- 
tion of the payment of that check; and they were 
charged off the assets of the bank when we turned it 
over to the new institution. I made the entries before 
I turned it over to them. 

IT heard Mr. Bradbury's testimony to the effect that 
there was absolutely no conversation or understand- 
ing had relative to the release of any of these stock- 
holders of their stockholders’ liability as part consid- 
eration of turning over that check. 

The facts are that there were a number of conver- 
sations relative to the liability of the stockholders. 
He didn’t seem to be concerned in any, however, ex- 
cept that of his father, as I have stated before. But 
that was a part of the consideration. 

As to these notes themselves, they were a liability 
to the Kendrick Bank. As to what they were given 
for, I understood in a general way, but I didn't have 


any personal knowledge as to what they were given 
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for of course. 
Cross Examination. 

I could not tell how long these notes have been in 
the bank without referring to the loan register of the 
bank, or some of the records of the bank. I went 
through all of the books of the bank while T was in 
charge of it. 

I could not say whether or not there was ever any 
interest paid on any of those notes without referring 
to the bank records. 

I do not know what effort was made by the bank 
to collect them at any time; I was not connected with 
the bank prior to the time the bank closed. I know 
in a general way if they were worth anything at the 
time the bank closed: by a general way, I mean I know 
that Mr. Bradbury, A. Bradbury, the father of J. W. 
Bradbury, owned a farm out in the Palouse country 
tiene. 

I have been told as to what it is worth; personally 
I would not be able to testify. 

Ed Bradbury, a brother of J. W. Bradbury, at the 
time was owner of practically half of the capital stock 
of the Lincoln McRae Hardware Company. I have 
never had occasion to go through the records of that 
company. 

We didn't undertake to collect those notes. We 
considered them as an asset of the bank while we 
were in charge, but they were surrendered for a con- 
sideration. We permitted the newly organized bank 
to cancel them and surrender them in consideration 
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of this $10,000 that was paid into the newly organized 
bank to help it carry the losses which the banking 
department charged out. I consider them worth 
$10,000. 

IT can safely say that I considered that the property 
that the note makers owned at the time was well 
worth $10,000. And we took the check in payment of 
those notes because the property was worth it. 

The transaction with the First National Bank of 
Portland had nothing to do with our surrendering the 
notes to John Bradbury. It was in consideration of 
this deposit of $10,000 we cancelled and surrendered 
the notes. 

As I stated awhile ago, in reference to the negotia- 
tions with Bradbury about those notes, the transac- 
tion was principally between Mr. Thomas and Mr. 
Bradbury, but it was with the consent of the Bank- 
ing department that we permitted them to do that. I 
was a party to the deal in a general way. I didn’t 
negotiate it myself. It was our business, because at 
the time the negotiations was being carried on it was 
an asset of the State Bank; and the bank was under 
our orders—we had charge of it. 

Bradbury’s stock that was down here was later re- 
turned to Mr. Thomas by Mr. Bradbury. It was then 
reissued—resubscribed and paid for. This money was 
paid it. It was reissued as new stock, and it was paid 
for in full. It was $25,000. That was part of the stock 
that was here as collateral. I don't remember how 
much it was, the records will probably show. 
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I don't remember; occasionally I forget things. 

I think it was more than $10,000 worth of stock. 

‘QO. And the result of these transactions, then, 
among you people up there, whether you were repre- 
senting the state or whom you were representing, was 
that the stock that the First National Bank had was 
got out of its possession and up there, without any 
consideration, and this $10,000 they are going to lose, 
too? That is your idea of banking busines, is it? 

A. Well, you are asking me for a conclusion about 
a proposition. 

Q. Well you can say whether you consider that a 
proper way to do or not, or you can decline to answer 
it if you want to. 

A. That is a proposition that might have several! 
interpretations. You might say, on the other hand, 
that it would not be just for the depositors up there to 
lose this $10,000. As a matter of fact, they lost $25,- 
000 or $30,000. 

Q. But you don’t want to answer that question? 

A. No, I have no objection to answering it, but it 
was given in such a way that I didn’t just exactly get 
your meaning. If the stenographer will kindly read 
it, I will try to answer. 

(Question read.) 

A. Jt was not got out of their possession. They 
gave it up voluntarily. The stock had no value. 

It got value when the people put in $25000 on the 
reorganization. It was reissued up there. They made 
the value when they put in the $25,000. If it hadn't 
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been got from here, we couldn’t have reissued it. It 
was simply a short cut to the reorganization, the 


reason we desired the stock. 
Redirect Examination. 


Mr. Thomas was in a way representative of the de- 
positors. There were several of the depositors that 
were trying to evolve some plan in connection with 
the bank department. We were helping them to re- 
organize the bank, and Mr. Thomas was the prime 
mover among the depositors to reorganize the bank. 

He was a trustee, handles this stock as a trustee for 
the different parties interested in the reorganization. 

That is, it was to be done through him, and the 
check was made to Mr. Thomas as a trustee when the 
stock was turned over to him. 


Examination by the Court. 


We used this stock for the purpose of reorganiza- 
tion. It was simply a short cut to reorganization. 

We did not desire to get it clear of the credit which 
Mr. Bradbury held against the bank of $10,000—it 
was a liability of the bank to Mr. Bradbury of a $10,- 
000 deposit. 

(Om \ cli tat wasca credit im favor of Mr. Brad- 
bury against the bank? 

A. In favor of Mr. Bradbury yes. 

Q. You wanted to get clear of that $10,000 credit 
of Bradbury s. 

A. He wanted to release all these notes that we 
held, his father’s and others. 
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O. Tam asking you now the question, you wanted 
to get clear—the reorganization body wanted to get 
clear of that credit, or the charge against the bank? 

A. Well, there wasn’t any particular reason as to 
why we would rather have gotten rid of that credit 
than any other, your Honor. We had a number of 
depositors with deposits. 

‘Q. I know that is true, but that was one of your 
ideas ? 

ANG 

Q. That was along with getting hold of this stock 
for the purpose of reorganization, was it? 

A. Well, I can hardly say that it was any idea of 
ours to get rid of the $10,000. Of course, we wanted 
the $10,000—we wanted it to help take care of losses 
thateweremmere to be taken carelai 

Q. After the bank had reorganized, it would have 
had to pay this $10,000 if it was not cancelled? 

A. Ohvyes. If we had not handled the transaction 
this way, it would have stood on our books as a lia- 
bility to Mr. Bradbury the same as the liability to any 
other depositor. 


Redirect Examination. 


Naturally, if we had kept that credit on the books 
in that way, and the bank had had to pay the $10,000 
to Mr. Bradbury as it would have done if this settle- 
ment had not been made, then on the other hand the 
bank would have had to enforce the liability of these 
notes, and the liability of Bradbury's father and these 
other stockholders whose names are mentioned on 
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these notes. 

And Bradbury didn't want that done in connection 
with his father. He did pay the $10,000 to the bank 
rather than have that done. 

COURT: But the First National Bank had noth- 
ing to do with that reorganization? 

A. No sir. 

(Excused. ) 

MARTIN V. THOMAS, called as a witness on be- 
half of the plaintiff, testified as follows: 


Direct Examination. 

I am the Mr. Thomas that has been spoken of here. 
Iam the Martin V. Thomas trustee that is named as 
the payee in this check of Mr. Bradbury's, this $10,900 
elreek: 

I heard Mr. Bradbury's testimony. 

I was a party to the negotiations leading up to the 
reorganization of the Kendrick State Bank. And also 
a party to the negotiations, the result of which was 
the giving of this check to Mr. Bradbury. 

I did not hear Mr. Bradbury’s testimony to the ef- 
fect that he told me, or possibly the loan committee 
or others, that this $10,000 that was to his credit in 
the Kendrick Bank was the property of the First Na- 
tional Bank of Portland and was not his money. 

QM. Did you hear him testifv to that here on the 
stand? 

mm tf heard hmm testify to that. 

Mr. Bradbury never spoke of its being the money 
of the First National Bank. He called it his individ- 
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ual money, and his individual deposit in the Kendrick 
State Bank. 

I heard him testify to the effect that he received 
nothing for the giving of that check? 

He came to us,—he made more than one proposi- 
tion to us. It was made quite awhile before it was 
taken up,—that he wanted to get that family paper. 
He called it the “family” paper,—these notes that is 
represented a note of on the back of that check; and 
he would give his personal deposit in the Kendrick 
State Bank, which was $10,000 for those notes. 

I cannot repeat what was said about a stockholder’s 
liability that any of these note holders were respon- 
sible for. I don’t remember how that talk went. 

But it was agreeable to him to give the check for the 
release of these notes. What he termed the family 
notes, and especially his father. He wanted to get 
back his father’s note. He dwelt on that more than 
anything else. His proposition was accepted. That 
is exactly what the check was given for. 

T am the present president of the Kendrick Bank. 


Cross Examination. 


I was not a stockholder in the old bank. I was a 
depositor. I had a deposit of somewhere in the neigh- 
borhood of $1400 when it closed. I had a straight 
deposit of one thousand and some dollars, and I had 
C. D.’s that I had bought for the balance. 

Q. And when the bank examiner closed the thing, 
you depositors got together and elected a depositors’ 
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committee? 

A. Well, we got together and talked this thing 
up. 

I won't tell right now how many of us were on that 
committee. I wouldn't state how many was on the 
first committee. We had two or three gatherings in 
reeard to it; tworor three meetings. 

Q. Now, when you say Mr. Thomas, that Mr. 
Bradbury didn't state that that was the money of the 
First National Bank, you don’t mean to say that he 
didn't state it to some of the members of the com- 
mittee when you were not there, perhaps? 

A. I don’t know what he said when I was not 
LHNere: 

Mibat | mecansto say isethat he didn't tell me. [ hac 
heard of the First National Bank account. I heard 
of it as soon as the bank was closed, or within a day 
or two. I didn't know anything about the details 
Orit. 

QO. And when you first became a member of that 
committee, you immediately found out, didn’t you, 
that Bradbury had $10000 to his credit in the bank? 

A. No sir I did not. Oh, the bank up there? 

‘OQ. Yes, that is the first thing you would find out 
wasn't it? 

A. Yes, I found out that he had that up there, yes. 

Q. And how long after that was the reorganiza- 
tion effected? How long was that bank closed up? 

A. Just exactly two months. 

I won't say how long after the bank closed that this 
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check was given. I don't remember. I had the check, 
though, in my possession there, I presume I would 
consider it in my possession, quite a little while be- 
fore the bank was opened up. I don’t remember what 
the date was. I cannot remember now. I haven't 
noticed the check. 

The notes were not turned over right away to Mr. 
Bradbury. I won't say now why they were not. 

He bought them. One reason they wasn’t turned 
over was this: The bank examiner forbid it at the 
present time that we opened up. He said to hold 
them notes awhile. The bank commissioner, prob- 
ably it would be proper—Mr. Platt. He told me that. 
They were held till sometime this spring, I guess. 

T do not know the exact date this suit was brought. 

Defendants COUNSEL: What is the date ofthe 
filing of the complaint? 

Plaintits COUNSEL: Filed @antai. 9) lois 

I don't think the notes had been delivered up to 
Mr. Bradbury then. It is not a fact that they had not 
been delivered up to two weeks ago. They were de- 
livered longer than two weks ago, I think. I don't 
know who delivered them; I wasn’t there, I guess the 
cashier did. 

1 am the president. 

My attention was not called to the matter just at 
that ttme. T was away when they were turned over, 
and I won't say exactly what date it was. 

The bank examiner did not tell me to turn them 


over: this bank examiner that I am speaking of now 


First National Bank a7 


is out of office long ago. Quite awhile ago, ever since 
last election. 

After we reorganized the bank and issued new 
stock, and it wwas paid up in full, these notes were 
not carried on the books at all. They were just lay- 
ing there in the vault. We weren't doing anything at 
all with them. The reason we didn’t deliver them to 
Bradbury at the start was that the bank examiner told 
us not to. After that I wasn’t asked for them any 
more. In fact, I didn’t know for a long while where 
Mr. Bradbury was. Mr. Bradbury asked us for them 
when we did deliver them. He didn't come there, 
but he wrote. He wanted his notes. I won't say when 
he wrote that letter. I think there is such a letter at 
the bank. I don’t say positively that I saw it myself, 
but I think the cashier told me there was such a letter 
same. 


Redirect Examination. 


I heard Mr. Eastwood's testimony to the effect that 
Me vastecelveniol the Wank, canceled on the books of 
the bank these notes before the books were turned 
over to the reorganized bank. 

©. Do you know whether or not that is a fact, of 
your own knowledge? 

A. Well, I know that the notes were never in our 
bank that we considered any value. 

They were charged off. I saw Mr. Eastwood 
charge them off myself. About the time of giving this 
check, in reorganizing the bank. 


In answer to several questions I have said “I won't 
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say,” I mean I didn't remember and that I can't say. 

(Excused. ) 

Plaintiff's counsel offered in evidence plaintiff’s ex- 
hibits 5, 6, 7 & 8 respectively, consisting of certified 
copies of reports made by the Kendrick State Bank 
to the state bank commissioner of Idaho during the 
time of the existence of the obligation sued upon in 
this action, said offer being for the purpose of im- 
peaching the testimony of Bradbury. 

Defendant’s counsel objected to said exhibits as in- 
competent and immaterial. Objection overruled and 
plaintiff duly excepted. Said exhibits are hereto at- 
tached and made a part hereof. 

EP laiiiiit pected. 

Thereupon the court took a recess until the follow- 
ing morning at ten A. M. Upon court convening on 
the following morning June 24, 1913, plaintiff's coun- 
sel requested permission to have the case opened to 
introduce in evidence the minute book of the Kendrick 
Siaie Ieabalke 

Defendant's counsel objected to opening the case 
for such purpose on the ground that such evidence 
was immaterial and also because the case had been 
closed. 

The COURT: The Court is inclined to allow them 
to introduce the record. 

To which ruling defendant excepted. 

GLEN S$. PORTER, sworn on behalf of the plain- 
tiff, testified as follows: 


I live in Kendrick, Idaho and am the cashier of the 
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Kendrick State Bank and have been since April 9, 
1912. As such cashier I have the custody of the books 
and records of that bank. This book marked plain- 
tiff’s exhibit 9 is one of the records of the bank in my 
custody. It is the minute book of the bank contain- 
ing the record of all meetings held by the directors 
and stockholders of the Kendrick State Bank from 
May 24, 1899 up until the date of the reorganization. 
At the time of the reorganization this book was turn- 
ed over to me by Mr. Bradbury with all the rest of the 
papers as being one of the records of the bank prior to 
its reorganization. 

Plaintiff's exhibit 9 offered in evidence by plain- 
tiff's counsel. 

Defendant's counsel objected to the same as incom- 
petent and immaterial and because it was an extraor- 
dinary offer to offer a whole book. 

The COURT: Why do you introduce the whole 
book without pointing out some matters that might 
interest the court? 

Plaintiff's COUNSEL: For the purpose of show 
ing that there was no action taken by the board oi 
directors with reference to this loan. The only wav 
that we could do that is to introduce the minutes of 
all their meetings covering this period. Now, if coun- 
sel wishes, we will limit our offer to that portion of 
the book covering the period from June, 1910, up to 
January, 1912. We are willing to do that: but the 
contents of this book are very short. I can ask this 


witness the question—this witness has read these rec- 
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ords over repeatedly, and knows what they contain. 
Now, the book is offered, not only for the purpose of 
showing that there was no action taken by the board 
of directors authorizing or ratifying this loan, but 
also for the purpose of showing that when the bank 
did borrow money from banks, the board of directors 
did pass resolutions to that effect, and directly author- 
ized the loans to be made. And the Supreme Court 
has held that that is a vital element in the case. We 
overlooked this last night in closing. We intended all 
the way through to put this book in, and that part of 
it, I understand, is discretionary with the court, to 
permit that to be done after the case is closed, when 
no one has been harmed by it. 

By the COURT: The objection is overruled. De- 
fendant’s counsel duly excepted to such ruling. 

Plaintiff's COUNSEL: In conformity with te 
suggestion of the court we limit our offer to the con- 
tents of the book contained on pages 57 to 75 in- 
elusive, which covers the period from June 1, 12 
to January 17, 1912, the period in question. We also 
offer the meeting of the board of directors contained 
on page 46 bearing date July 6, 1909, for the purpose 
of showing that the board of directors authorized a 
loan to be made from the Commercial National Bank 
of Chicago. 

Said plaintiff's exhibit 9 was by written stipulation 
of the parties withdrawn from the record to be re- 
turned to the State Bank of Kendrick Idaho, and a 


copy of said exhibit was by stipulation filed in place 
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of the original, such copy is hereto annexed marked 
exhibit 9 and made a part hereof. 

Plaintiff rested. 

Case closed. 

Thereupon the case was argued by counsel and 
thereafter the court made and filed findings in favor 
of the defendant and against the plaintiff, upon which 
judgment was entered. 

Thereafter and within due time the plaintiff moved 
for a new trial upon the following grounds: 

ie 

That the decision and findings of the court were 
contrary to the law and evidence. 

file 

That the court erred in admitting evidence offered 
on behalf of the defendant contrary to the objection 
of the plaintiff, and especially in admitting in evi- 
dence the note signed by J. W. Bradbury as being 
evidence of the indebtedness claimed by defendant to 
be due from the plaintiff. 

LEE 

In excluding evidence offered by plaintiff and ob- 
jected to by defendant, contrary to exceptions taken 
by plaintiff. 

IV. 

In holding that there was evidence to show that 
the plaintiff bank had received the benefit of the $10,- 
000 borrowed by Bradbury from defendant bank. 

Vv. 


In finding that the plaintiff was not entitled to re- 
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cover in this case, and that the defendant was en- 
titled to recover the amount claimed in defendant's 
counterclaim. 

Plaintiff's motion for a new trial was denied and 
plaintiff duly excepted to such ruling. 

IT IS HEREBY STIPULATED that the forego- 
ing contains a true and correct statement of all the 
proceedings had upon the trial of this action and that 
the same contains all the evidence, testimony and ex- 
hibits offered and received upon such trial, together 
with the objections, exceptions and rulings thereon, 
and that the foregoing may be settled and signed by 
the Judge of this Court as a true and correct Bill of 
Exceptions herein without further notice, and that 
the same shall be certified to contain all the evidence 
and proceedings had upon the trial. 

STAPLETOM & SLEIGHT & C. L. McDOM EI 


Plaintiff’s Attys. 
DOLPEIAMALLORY, SIMON GE SRN 


Defendant's Attys. 
1, Chas. E. Wolverton, judge before whom the 
above entitled action was tried, hereby certify that 
the foregoing is a true and correct Bill of Exceptions 
containing all the evidence, testimony, rulings and 
exceptions introduced or had upon the trial of this 
action and upon the foregoing stipulation the same is 
hereby settled as a true and correct Bill of Excep- 
tions and certified to contain all the evidence, ex- 
hibits, testimony and proceedings had upon said trial. 

CHAS. E. WOLRViEk R@iy 
Judge. 
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[Endorsed]: Bill of Exceptions. Filed Sep. 10, 


nS. 
A. M. CANNON, 


Clerk U. S. District Court. 


And afterwards, to wit, on the 7th day of October, 
1913, there was duly filed in said Court, a Petition 
for Writ of Error, in words and figures as fol- 


lows, to wit: 
[Petition for Writ of Error. ] 


In the District Court of the United States for the 
District of Oregon. 


KENDRICK STATE BANK, a corporation, 
Plaintint, 
We 
ite IONAL BANK OF PORTLAND, a 
corporation, 
Defendant. 


Now comes the above named plaintiff and says 
that on or about the 4th day of August, 1913, this 
court entered a judgment herein in favor of the de- 
fendant and against the plaintiff, in which judgment 
and the proceedings had prior thereto in this cause, 
certain errors were committed to the prejudice of the 
plaintiff, all of which will more fully appear upon the 
assignment of errors filed with this petition. 

WHEREFORE the plaintiff prays that a writ of 
error may issue in its behalf out of the United States 
Cireiiimeoustot appeals for the Ninth Circuit, for 
HimeoirestiOWeor tiewelrols SO complained of and 


124 Kendrick State Bank vs. 


that a transcript of the record, proceedings and pa- 
pers in this cause, duly authenticated, may be sent 
to the clerk of said United States Circuit Court of 
Appeals. 
STAPLETON & SLEIGH 
& ©. TemrieDON ALD; 
Attorneys for Plaintiff. 


[Endorsed]: Petition for Writ of Error. Filed 


Ociy7 1Ols: 
A. M. CANNON, 


Clerk U.S. District Court: 


And afterwards, to wit, on the 7th day of October, 
1913, there was duly filed in said Court, an As- 

signiments of Error, in words and figures as follows, to 
wit: 


[Assignments of Error. ] 


In the District Court of the United Statcs for the 
District of Oregon. 


NRENDERICK STATE BAM, a corporation 


Piaingiie 
vs. 
FIRST NATIONAL BANK OF PORTLAND 
corporation, 
Defendant. 


The plaintiff in the above entitled action, in con- 
nection with its petition for writ of error, makes the 
following assignment of errors which it avers oc- 
curred on the trial of said cause, to-wit: 
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That the decision and findings of the court were 

contrary to the law and the evidence. 
We 

That the court erred in admitting evidence offered 
on behalf of the defendant, contrary to the objection 
of the plaintiff, and especially in admitting in evi- 
dence the note signed by J. W. Bradbury as consti- 
tuting evidence of the indebtedness claimed by de- 
fendant to be due to it from the plaintiff. 

: WG 

That the court erred in excluding evidence offered 

by plaintiff and objected to by the defendant. 
IV. 

That the court erred in holding that there was evi- 
dence thereof that the plaintiff bank had received the 
benefit of the $10,000 borrowed by Bradbury from 
the defendant bank. 

WE 

That the court erred in finding that the plaintiff 
was not entitled to recover in this case and that the 
defendant was entitled to recover the amount claimed 
in defendant’s counterclaim. 

See tON. SLEIGHT & 
Ge IcDONALD, 
Plaintiff's Attys. 


[endorsed]: Assignment of Errors. Filed Oct. 7, 
TOMS: 
fo CANNON, 
Cle wr Se District Court. 


126 Kendrick State Bank vs. 


And afterwards, to wit, on the 8th day of October, 
1913, there was duly filed in said Court, an Order 
Allowing Writ of Error, in words and figures as 
follows, to wit: 


[Order Allowing Writ of Error. ] 


In the District Court of the United States for the 
District of Oregon. 


KENDRICK STATE BANK, a corporation, 
Plaintiff, 
Vv. 
FIRST NATIONAL BANK OF PORTLAND, a 
corporation, 
Detendan, 


Upon the 8th day of Oct. 1913 came the above 
named plaintiff, by its attorneys, C. L. McDonald and 
Stapleton & Sleight and filed herein an order present- 
ing to this court its petition praying for the allow- 
ance of a writ of error. Also for an assignment of 
errors intended to be urged by the plaintiff, praying 
also that a transcript of the record of the proceed- 
ings and papers upon which the judgment herein was 
returned duly authenticated may be sent to the United 
States Court of Appeals for the Ninth Circuit and 
that such other and further proceedings may be had 
as are right and proper. 


In consideration whereof, upon the plaintiff giving 
a bond according to law in the sum of $2500., which 
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shall operate as a supersedeas bond, the court does 


allow the writ of error. 


Roo. BRA 
Judge. 


[Endorsed]: Order allowing Writ of Error. Filed 


Orci. &, Wee 
A. M. CANNON, 


Clerkatwias District Court. 


And afterwards, to wit, on the 9th day of October, 
1913, there was duly filed in said Court, a Bond 
on Writ of Error, in words and figures as fol- 


lows, to wit: 
[Bond on Writ of Error. | 


In the District Court of the United States for the 
District of Oregon. 


Lente StAtTE BANK, 2 corporation, 
Flan tiit, 
v. 
Miroir TION BANK OF PORTLAND, a 
corporation. 
Defendant. 


PenoW ALL MEN BY THESE PRESENTS 
that we, Kendrick State Bank,, a corporation, plain- 
tiff, of Idaho, as principal, and United States Fidelity 
& Guaranty Company, a corporation, of Baltimore, 
Maryland, as surety, are held and firmly bound unto 
the First National Bank of Portland, Oregon, in the 
full and just sum of $2500 to be paid to the First Na- 
tional Bank of Portland, its successors or assigns, to 
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which payment well and truly to be made we bind 
ourselves, our successors and assigns, jointly and sev- 
erally Dy thesevprecents, 


Sealed with our seals and dated this 6th day oi 
Oce 19 


WHERTAS lately at the regular term of the Dis- 
trict Court of the United States for the District of 
Oregon, in an action pending in said court between 
the Kendrick State Bank a corporation as plaintiff 
and the First National Bank of Portland, a corpora- 
tion as defendant, a judgment was rendered against 
said plaintiff, and the defendant has obtained a writ 
of error from the Unittd States Circuit Court one ape 
peals for the Ninth Circuit to reverse the judgment 
in the aforesaid action, and a citation directed to the 
said First National Bank of Portland, citmg and 
admonishing it to be and appear in the United States 
Circuit Court of Appeals for the Ninth Circuit, at the 
City of San Francisco, California, thirtv days from 
and after the date of said citation. 


NOW the condition of the above obligation is such 
that 1f the said Kendrick State Bank shall prosecute 
said writ of error to effect and answer all damages 
and costs if it fails to make good its plea, then the 
above obligation to be void; otherwise to remain in 
full foreeramd aetrtiue. 

REDRICK STATE BA NIC 
By G. S. Porter, Caghacr 
(Bank Seal) 
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UeSoenibiility & GUARANTY @Oy 
Bye riartman, 
Its Attorney in Fact. 
(Seal) 
In the presence of: 
WALTER M. THOMAS. 
ConA OSMUND. 


The foregoing bond is approved both as to form 


and surety. 


Rego. DL AN, 
Judge. 


[Endorsed]: Bond on Appeal. Filed Oct. 9th, 


Ps. 
A. M. CANNON, 


Clerk USS) District Court. 


And afterwards, to wit, on the 9th day of October, 
Pol there was duly filed in said Court, a Writ of 
Error, in words and figures as follows, to wit: 


[ Writ of Error. ] 


In the United States Circuit Court of Appeals 
for the Ninth District. 


Ire rerCi STATE BANK, a corporation, 
Faia i Error, 
VS. 

Pies TRGATIONAIZ BANK, a corporation, 

Defendant in Error. 
eet hwestAlTES OF ANMNERICA—ss. 

ieee sl PrN Or THE UNITED STATES 

OF AMERICA. 
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To the Judge of the District Court of the United 
States for the District of Oregon: Greeting: 
Because in the records and proccedings, as also in 

t rendition of the judgment of a plea which is in the 
L. trict Court before the Honorable CHAS. E. 
WOLVERTON, one of you, between Kendrick State 
Bank, Plaintiff and Plaintiff in Error, and First Na- : 
tional Bank of Portland, Defendant and Defendant in 
Error, a manifest error hath happened to the great 
damage of the said Plaintiff in Error, as by complaint 
doth appaer; and we, being willing that error, if any 
hath been, should be duly corrected, and full and 
speedy justice done to the parties aforesaid, and, in 
this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and open- 
ly, you send the record and proceedings aforesaid, 
with all things concerning the same, to the United 
States Circuit Court of Appeals for the Ninth @igamme 
together with this writ, so that you have the same at 
San Francisco, Caltfornia, within thirty days from 
the date hereof, in said Circuit Court of Appeals to be 
then and there held; that the record and proceedings 
aforesaid, being then and there inspected, the said Cir- 
cuit Court of Appeals may cause further to be done 
therein to correct that error, what of right and ac- 
cording to the laws and customs of the United States 
of America should be done. 


Witness the Honorable EDWARD DOUGLAS 
Wits, 


Chief Justice of the Supreme Court of the 
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United States this 9th day of October, 1913. 
A. M. CANNON, 

Clerk of the District Court of the United 

States for the District of Oregon. orl 


[Endorsed]: Writ of Error. Filed Oct. 9, 1913." 
A. M. CANNON, 
Clerk. 


And afterwards, to wit, on the 10th day of October, 
1913, there was duly filed in said Court, a Citation 
on Writ of Error, in words and figures as fol- 


lows, to wit: 
[Citation on Writ of Error. ] 
Date D STATES OF AMERICA, 


IWicrmict ot Orecon.— ss. 
To the First National Bank of Portland, a corpora- 
tion, Greeting: 

You are hereby cited and admonished to be and 
appear before the United States Circuit Court of Ap- 
Deals tor the Ninth Ciretmt, at San Framcisco, Cali- 
fornia, within thirty days from the date hereof, pur- 
Giiat tO a writ Of error tiled im the Clerk’s office of 
the District Court of the United States for the Dis- 
trict of Oregon, wherein Kendrick State Bank, a cor- 
poration, plaintiff in error and you are defendant in 
error, to show cause, if any there be, why the judg- 
ment in the said writ of error mentioned should not 
be corrected and speedy justice should not be done 
to the parties in that behalf. 

Given under my hand, at Portland, in said District, 
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this 9th day of October in the year of our Lord, one 
thousand, nine hundred and thirteen. 
R. S. BEARS 
Judge. 
[Endorsed]: Citation on Writ of Error. Filed 


October 10, 1913. 
A. M. CANNON, 


Clerk. 

And afterwards, to wit, on Saturday, the 8th day of 
November, 1913, the same being the 6th Judicial 
day of the Regular November Term of said 
Court; Present: the Honorable CHAS. E. WOL- 
VERTON, United States District Judge presid- 
ing, the following proceedings were had in said 
cause, to-wit: 


[Order Enlarging Time to File Transcript. ] 
In the District Court of the United States for the 
District of Oregon. 
No. 5877 
November 8, 1913. 
KENDRICK STATE BANK, 
Platntagie 
V. 
FIRST NATIONAL BANK, 
Defendaime 
Now, at this day, for good cause shown, it is Or- 


dered that plaintiff's time for filing the record and 
docketing the above entitled cause on the appeal, in 
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fiemUmitca states Ciremt Court of Appeals for the 
Bunce Ciremit, be and the same hereby is extended 
thirty days from the date hereof. 
Che see VOLVERTON, 
Judge. 


And afterwards, to wit, on Monday, the 10 day of 
November, 1913, the same being the 7th Judicial 
day of the Regular November Term of said 
Court; Present: the Honorable CHAS. E. WOL- 
VERTON, United States District Judge presid- 
ing, the following proceedings were had in said 


cause, to-wit: 
[Order Certifying Up Exhibits. | 


In the District Court of the United States for the 
District of Oregon. 


No, 5877 
November 10-1913. 
Me TDRiCk slate BANK, a Corporation, 


Pieiintitt, 
VS. 
FiRS! NATIONAL BANK OF PORTLAND, a 
corporation, 
Defendant. 


It appearing that certain exhibits introduced in evi- 
dence on the trial of this cause are of such nature as to 
require inspection by the appellate court on the ap- 
Hea Menein > 

fiicrordencd tiab plamtini s exhibits 5,6, 7, and 8 be 
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certified up by the clerk with the record on appeal to 
the United States Circuit Court of Appeals, Ninth 
Circuit. 


CHAS. E. WOLVERTON, 


IN THE 


United States Circuit Court 
of Appeals — 


NINTH CIRCUIT 


KENDRICK STATE BANK, 
a Corporation, 
Plaintiff in Error. 
VS. 


FIRST NATIONAL BANK OF PORT- 
LAND, a Corporation, 
Defendant in Error. 


BRIEF OF PLAINTIFF IN ERROR 


STATEMENT. 


This action was brought by the plaintiff to re- 
cover a balance of $8283.09 claimed to be money of 
the plaintiff on deposit with the defendant which 
defendant refused to repav upon demand. 


The undisputed evidence shows that on June 11, 
1910, the plaintiff sent a letter to defendant stating 
that plaintiff’s cashier had arranged with defend- 
ant for a loan of $5000.00 to be made by defendant 
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to plaintiff to be evidenced by plaintiff’s certifi- 
cate of deposit and to be secured by collateral notes, 
which notes were enclosed in such letter. 


On June 13, 1910, the defendant addressed a 
letter to the plaintiff stating that it had credited 
plaintiff’s account for $5000.00 upon such certifi- 
eate of deposit and was returning the collateral 
notes to be endorsed by the plaintiff. 


On June 16, 1910, the plaintiff, in a letter signed 
by Bradbury as president, returned the collateral 
notes to the defendant bank duly endorsed. 


On September 6, 1910, the plaintiff in a letter 
signed by its cashier requested an extension of 
time on such loan, which was given. 


On December 6, 1910, J. W. Bradbury, president 
of plaintiff, wrote to the cashier of the defendant 
bank requesting that the loan of $5000.00 evidenced 
by the certificate of deposit be changed in form and 
that the defendant bank accept the personal note 
of J. W. Bradbury in place of the certificate of de- 
posit, and stated that the reason for the request was 
that the Kendrick Bank did not desire to publish a 
report that it was borrowing from the First Na- 
tional Bank of Portland. 


On December 7, 1910, the cashier of defendant 
bank wrote the plaintiff that it would accept the 
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note of J. W. Bradbury in place of the certificate of 
deposit and would aecept his stock in the Kendrick 
bank as collateral thereto. 


On December 13, 1910, J. W. Bradbury for- 
warded forty shares of stock in the Kendrick State 
Bank to the defendant bank as collateral security 
for his said note. 


On June 6, 1911, J. W. Bradbury individually 
wrote the defendant bank requesting an extension 
of time for the payment of his note, and on June 7, 
1911, in a letter addressed to him personally, the 
cashier of defendant bank agreed to such request, 
and on June 10, 1911, Bradbury individually for- 
warded his renewal note for $5000.00 to the defend- 
ant bank. 


On September 22, 1911, Bradbury individually 
requested a further extension of time of said note, 
which was granted by letter of September 25, 1911, 
written by defendant’s cashier to J. W. Bradbury 
individually. 


The undisputed testimony shows that in Decem- 
ber, 1911, Mr. Bradbury came to Portland and ver- 
bally arranged with Mr. Newkirk, the cashier of 
defendant, for an increase of such loan from 
$5000.00 to $10,000.00 to be evidenced by the indi- 
vidual note of Bradbury and secured by fifty addi- 
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tional shares of Bradbury’s stock in the Kendrick 
State Bank. 


On December 16, 1911, in pursuance of such ar- 
rangement, J. W. Bradbury individually wrote the 
cashier of defendant bank enclosing an additional 
certificate of stock of fifty shares in the Kendrick 
State Bank. 


On December 18, 1911, defendant bank returned 
this certificate to Bradbury individually for his en- 
dorsement and on December 21, 1911, Bradbury in- 
dividually wrote defendant returning such certifi- 
eate duly endorsed. 


Until the change in the form of such loan, all 
the letters on behalf of the plaintiff were signed by 
Bradbury as president (record, pages 43-49). After 
the change in form of the loan by the substitution 
of Bradbury’s individual note in place of the cer- 
tificate of deposit, all letters written by Bradbury 
were signed by him individually and not as presi- 
dent, and all letters addressed to him by defendant 
bank were addressed to him personally and not as 
president (record, pages 49-55). 


The original loan of $5000.00 was evidenced by 
plaintiff’s certificate of deposit secured by five 
notes aggregating $10,230.00 payable by individuals 
to the Kendrick State Bank and endorsed by that 
bank to the defendant bank. (Record, pages 43-45). 
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At the time of the change of the form of this loan, 
and upon the acceptance by defendant of the indi- 
vidual note of Bradbury in place of the certificates 
of deposit and of Bradbury’s stock in the Kendrick 
State Bank in place of the collateral notes of the 
five individuals above mentioned, the certificate of 
deposit and the individual collateral notes were re- 
turned to the plaintiff bank and thereafter the de- 
fendant bank retained only the individual note of 
Bradbury and his stock in the Kendrick bank as 
collateral thereto. (Record, pages 66, 95.) 


Mr. Newkirk, the defendant’s cashier, admits 
that there was nothing whatever upon the books 
of defendant bank to show that the plaintiff bank 
was indebted to defendant bank in any sum what- 
ever, after the change in the form of this loan was 
made, and he admits that the only basis for any 
claim that plaintiff bank was indebted to defendant 
bank consisted of an oral understanding between 
himself and Mr. Bradbury at the time the latter 
came to Portland in December, 1911, and arranged 
for the increase of the loan to himself from $5000.00 
to $10,000.00. (Record, page 66.) 


The $10,000.00 obtained by Bradbury from de- 
fendant bank was deposited by him in the Kendrick 
State Bank to his own personal credit. (Record, 
page 96.) 


Thereafter the Kendrick bank failed and was 
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taken possession of by the Idaho Bank Commis- 
sioner under the laws of Idaho. In a few months it 
was reorganized by new capitalists and has since 
been doing business in the ordinary course. The 
$10,000.00 was paid by Bradbury, by his personal 
check, to the Idaho Bank Commissioner to cancel 
an indebtedness of more than that amount which 
was due from his father and relatives and friends 
to the Kendrick bank upon notes given by them 
substantially in pavment of subscriptions for stock 
in the bank, and in this way the $10,000.00 was ap- 
plied by Bradbury to his own personal use. (Record, 
pages 89-84; 100, 106, 108-114.) 


The change in the form of the loan from a loan 
to the Kendrick bank into a personal loan to Brad- 
bury was made with the intention of deceiving the 
depositors of the Kendrick bank (record, page 96) ; 
and defendant’s cashier, who made the loan and 
consented to the change, testifies that the defend- 
ant bank knew of such purpose and intended to aid 
Bradbury in carrying it out. (Record, page 60.) 


ASSIGNMENTS OF ERRORS. 


IL 


That the decision and findings of the court were 
contrary to the law and the evidence. 


7 
JUL. 


That the court erred in admitting evidence of- 
fered on behalf of the defendant, contrary to the 
objection of the plaintiff, and especially in admit- 
ting in evidence the note signed by J. W. Bradbury 
as constituting evidence of the indebtedness claimed 
by defendant to be due to it from the plaintiff. 


II. 


That the court erred in excluding evidence of- 
fered by plaintiff and objected to by the defendant. 


IV. 


That the court erred in holding that there was 
evidence that the plaintiff bank had received the 
benefit of the $10,000.00 borrowed by Bradbury from 
the defendant bank. 


V. 


That the court erred in finding that the plain- 
tiff was not entitled to recover in this case and that 
the defendant was entitled to recover the amount 
claimed in defendant’s counterclaim. 


8 
ARGUMENT. 


IC. 


In this case the indebtedness of defendant to 
plaintiff in the sum of $8283.09 for the amount ap- 
pearing upon defendant’s books to the credit of 
plaintiff is conceded by defendant, unless the de- 
fendant is able to establish its offset or counter- 
elaim, consisting of the alleged indebtedness by the 
plaintiff to the defendant for the loan evidenced by 
Bradburv’s note. The question therefore arises 
whether under the law the defendant can be permit- 
ted to sustain an action against the plaintiff bank 
upon the individual note of Bradbury. 


When a negotiable promissory note is made by 
an agent in his own name and does not disclose upon 
its face the name of the principal, no action lies 
against the principal. 


Cragin vs. Lovell, 109 U. 8. 194. 


If an agent at the time of the making of a con- 
tract discloses the name of his principal, and the 
contract is then made with the agent alone, the per- 
son making the contract cannot maintain an action 
upon it against the principal. 


Silver vs. Jordan, 136 Mass. 319. 
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When a party knows the principal but chooses 
to take the contract of the agent, he is bound by 
his election and cannot hold the principal. 


Landers vs. Foster, Wash. 76; Pac. 274. 
Shuey vs. Adair, 63 Amer.; 8. R. 879. 


A maker of a note with nothing on its face to 
disclose that he is an agent cannot introduce parol 
evidence to exonerate himself by showing that he 
only acted as agent under an agreement that the 
principal should be bound. 


Shuey vs. Adair, 63 Amer.; S. R. 879. 


When one obtains money from a bank and gives 
his individual note, and pledges as collateral secur- 
ity for the payment of said note stock owned by 
him in a corporation, the debt represented by the 
note is his individual debt and cannot be enforced 
against the corporation of which he is the president, 
and this rule is not affected by recitals in the peti- 
tion that the money so obtained was for the use of 
the corporation and was so understood at the time 
and that the money was placed to the credit of the 
corporation on the books of the bank. 


Andrews Co. vs. Nat. Bank of Columbus, 
Georgia 58 8S. E. Reporter 633. 
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Under the foregoing authorities, it is plain that 
the parol evidence introduced in this action where- 
by the defendant sought to show that while it ac- 
eepted the individual note of Bradbury the in- 
debtedness represented by such note was neverthe- 
less the indebtedness of the plaintiff and not of 
Bradbury was madmissable, and should not be con- 
sidered in arriving at a conclusion in the case. In 
other words, even though that was the wnderstand- 
ing between Bradbury and defendant’s cashier, it 
constitutes no reason for enforcement of the debt 
against plaintiff when the defendant voluntarily ac- 
cepted Bradbury’s individual note for the debt. The 
acceptance of such note constituted an election on the 
part of the defendant to make Bradbury its debtor 
in place of plaintiff, and the defendant is bound 
by such election. This appears plain when it is re- 
membered that the answer of defendant expressly 
bases its right of recovery upon such note, for it is 
alleged in the answer as follows: ‘*And to evidence 
said loan plaintiff delivered to defendant the prom- 
issory note of J. W. Bradbury, the then president 
of the plaintiff,’’ and on the same page the defend- 
ant further alleges in its answer in reference to the 
inerease from $5000.00 to $10,000.00 as follows: **'To 
evidence which loan the plaintiff delivered the note 
of J. W. Bradbury then president of the defendant 
and its agent and representative.’’ (Record, page 5.) 


These allegations, taken in connection with the 
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undisputed testimony above referred to, conclu- 
sively establish the fact that defendant accepted 
the individual note of Bradbury as the agent of the 
plaintiff with knowledge of the fact that he was 
acting as such agent. This being the case the rules 
above mentioned apply, and the defendant is es- 
topped from asserting its claim against plaintiff, it 
having accepted the individual note of the agent. 


ie 


The plaintiff also contends that there can be no 
recovery by defendant in this case in any event, for 
the reason that if the loan was made to the plaintiff 
bank and not to Bradbury individually it was not 
made by authority or with the knowledge of the 
board of directors of the plaintiff, nor was it ever 
ratified or confirmed by them, and it has not been 
shown by the defendant that the plaintiff received 
the benefit or proceeds of the loan. Under these cir- 
cumstances the case is ruled by the following deci- 
sion: 

Western National Bank vs. Armstrong, 152 
Us; cH 


The last mentioned decision should be compared 
with the following case: 


Aldrich vs. Chemical Nat. Bank, 176 U. 5. 
618. 
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In the former case no authority for making the 
loan existed and the bank did not receive the pro- 
ceeds, and it was held that recovery could not be 
had from it. In the latter case no authority for 
making the loan existed but it was shown that the 
bank received the proceeds and it was held that it 
was estopped from denying the right of recovery 
under these circumstances. 


In the present action the undisputed evidence 
plainly shows that the Kendrick State Bank never 
got the benefit of the $10,000.00 in question because 
the money was deposited by Bradbury to his indi- 
vidual account in the Kendrick bank and was used 
by him in paying the individual notes of himself 
and his father and others, which notes it plainly 
appears were given in payment of subscriptions to 
stock in the Kendrick bank. Whether the notes 
were given for stock subscriptions or not, it con- 
clusively appears that they were habilities on the 
part of Bradbury and his relatives and that he was 
extremely anxious to wipe out such liabilities and 
that he used this money to extinguish those claims. 
(Record, pages 89-94, 100, 106, 108, 114.) 


It is contended by the defendant that Bradbury 
informed the committee who were reorganizing 
plaintiff bank, before he paid the $10,000.00 to take 
up these notes, that this money belonged to the 
Portland bank. This testimony, however, is ex- 
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pressly denied by the chairman of the committee 
and is contradicted by Eastwood, the Bank Com- 
missioner; but even if Bradbury did make such 
statement it could not change the result but it 
would merely show that he was more amenable to 
the interests of himself and his father than to those 
of the Portland bank, and that when they came in 
conflict he sacrificed the latter to the former. His 
conduct in this respect could not in any way affect 
or waive the rights of plaintiff bank. 


Upon the whole case it is therefore respectfully 
submitted that the plaintiff should have judgment 
for the amount claimed. 

STAPLETON & SLEIGHT and 
C. L. McDONALD, 
Attorneys for Plaintiff in Evror. 


No. 2347. 


Ju the United States Circuit 
Court of Appeals 


FOR THE NINTH CIRCUIT 


Kxendrick State Bank, a corporation, 
Appellant, 
VS. 
First National Bank of Portland, a corporation, 
Appellee. 


Writ of Error to the District Court of the 
United States, for the District of Oregon. 


RESPONDENT'S BRIEF. 


STATEMENT OF CASE. 


The record discloses that for a number of years 
prior to February 8, 1912, the Kendrick State Bank, 
of Kendrick, Idaho, was a correspondent of the First 
National Bank of Portland, using the-latter as a 
reserve agent and from time to time receiving such 
accommodation from it as the former Bank required. 
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On June 10, 1910, the Portland Bank loaned the 
Kendrick Bank $5,000.00, to evidence which the 
IKkendrick Bank issued its C-D to the Portland Bank. 
The money so loaned was deposited with the Port- 
land Bank to the credit of the Kendrick Bank, sub- 
ject to its checks or drafts, and the balance remain- 
ing undrawn at the maturity of the loan to be ap- 
plied in payments thereof. This loan at the request 
of the Kendrick State Bank was renewed from time 
to time, and on December 11, 1911, was increased to 
$10,000.00. 


About six months after the loan was originally 
made and also at the time the loan was increased to 
$10,000.00, the Kendrick Bank through its President, 
and for reasons appearing in the letter of J. W. 
Bradbury, President of the Kendrick Bank, to J. W. 
Newkirk, Cashier of the Portland Bank, dated De- 
cember 6th, 1910, which appears on page — of this 
Brief, requested the Portland Bank to evidence the 
loan or loans made to the IKXendrick Bank by taking 
the note of J. W. Bradbury, its President, in place 
of the Bank’s C-D. This the Portland Bank agreed 
to do, and because at the time of the commencement 
of this action it held no direct written obligation of 
the Kendrick Bank, it is now contended that there 
was a novation and that the Kendrick Bank was re- 
leased from liability on account of the money loaned 
by the Portland Bank to the Kendrick Bank. 


On February 8, 1912, the Kendrick Bank became 
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insolvent and passed into the control of the State 
Bank Commission of Idaho. Upon learning this the 
Portland Bank applied $8,283.39 then on deposit 
with it to the credit of the Kendrick Bank (being the 
balance of money loaned by the Portland Bank) on 
account of the aforesaid loan. 

Thereafter steps were taken to reorganize the 
Ixendrick Bank and the parties in charge of such re- 
organization seek to recover from the Portland Bank 
the said sum of $8,203.09 on deposit at the date of 
the insolvency of the Kendrick Bank, claiming that 
the debt was Bradbury's and not that of the Ixen- 
drick Bank. 

The Portland Bank insists that in addition to 
the right to apply the balance on deposit to the debt 


of the Kendrick Bank it is also entitled to have 
judgment against the Kendrick Bank for the bal. 
ance of the debt, with interest. 

The entire transaction is still between the orig- 
inal parties. The two persons negotiating the loan 
and making the contract were J. W. Bradbury, 
President of the IXendrick Bank, and J. W. Newkirk, 
Cashier of the Portland Bank. We quote from their 
testimony so much as we deem material to a proper 
understanding of the arrangement entered into by 
the two Banks: 


EVIDENCE. 


J. W. Newkirk, Cashier of the Portland Bank: 
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I know Mr. Bradbury, President of the Ken- 
drick State Bank. The Portland Bank for sev- 
eral years had been correspondent of the Ixen- 
drick Bank. I remember the circumstances of 
the first loan of $5,000.00 made by Defendant 
to Plaintiff in June, 1910. (Identifies letter of 
J. W. Bradbury, President, dated June 11, 1910, 
requesting loan, and reply thereto.) Trans. of 
Rec., pp. 42, 43, 44. 


This loan was extended from time to time. Un- 
der date of December 6, 1910, the Portland Bank re- 
ceived from the Kendrick Bank the two following 
letters: 


KXendrick State Bank, 
Kendrick, Idaho, Dec. 6, 1910. 
J. W. Newkirk, Cashier, 
First National Bank, Portland, Oregon. 


Dear Sir: In reference to our C-D due Dec. 
12th for $5,000.00. Would it be possible for us 
to get an extension on this for six months? The 
collections with (us) are at a standstill and from 
the outlook I am of the opinion they will con- 
tinue so until another crop is harvested. 

We enclose our C-D for $5,000.00 for the time 
asked for in case you can grant us the exten- 
sion asked to replace the one you hold. 


We are writing vou on another sheet for this 
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to be carried in another way with our reasons 
for asking for the change. 

Hoping you will grant us the favor of an 
extension and thanking you for your many kind- 
nesses of the past, I am, very truly yours, 

J. W. Brapsury, President. 
Kxendrick State Bank, 
Ixendrick, Idaho, Dee. 6, 1910. 


J. W. Newkirk, Cashier, 

First National Bank, Portland, Oregon. 

Dear Sir: I am sending herewith my per- 
sonal note for $5,000.00 with Kendrick Bank 
Stock for like amount attached for your con- 
sideration. 

We would like to have you in case you can 
grant us the extension asked in letter regarding 
our C-D for $5,000.00 due Dec. 12, 1910, to have 
you take this note and pass to our credit in place 
of the C-D. 

The reason for this is, in our statements to 
the State Bank Commissioner which are pub- 
lished we now have to publish any Certificates 
of Deposit to other banks for borrowed money 
as such and in a farming community this al- 
ways causes unfavorable comment and_ nat- 


urally hurts. 


I feel sure our average Daily Balance as we 
have kept it for the past few months will be 
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kept as strong and we want this extension more 

to keep our reserve in as good shape as possible. 

Hoping if you can carry us for the extension 

you will accept this method of loaning us this 

amount, and again thanking you for your great 
kindness of the past, I am, 
Yours truly, 

J. W. Brapbury, President. 


To these two letters Mr. Newkirk replied as 
follows: 
December 7, 1910. 
Kendrick State Bank, 

Kendrick, Idaho. 

Gentlemen: Answering yours of the 6th 
inst., we will be pleased to make the extension 
referred to by you, and will accept the note in 
heu of the certificates of deposit. We enclose 
herein for endorsement two certificates aggre- 
gating thirty shares of stock which you may re- 
turn to us after procuring the requred endorse- 
ment. 

Yours very truly, 
J. W. Newkirk, Cashier. 


The witness Newkirk further testified: 


[remember an interview between myself and 
Mr. J. W. Bradbury, president of the Kendrick 
State Bank, during the early part of December, 
1911, when this loan was increased from $5,000 
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to $10,000. It took place at the First National 
Bank and Mr. Bradbury and myself were pres- 
ent. * * * Qh, well, we simply agreed to 
take $5,000 more in addition to what we had. 
We agreed to increase the loan to the Isendrick 
State Bank. We absolutely were not loaning 
any money to Mr. Bradbury individually. I do 
not know anything about Mr. Bradbury’s per- 
sonal responsibility and never did, as our deal- 
ings were entirely with the Kendrick State 
Bank. In December, 1911, the First National 
Bank loaned the Kendrick State Bank $5,000 
more. We took a note for $10,000, and placed 
the money to the credit of the Kendrick State 
Bank. The First National Bank had from time 
to time collateral security as indicated by this 
correspondence in addition to the certificate of 


deposit and the note of Mr. Bradbury. * * * 
The collateral has all been returned. (Trans., 
Py 55-56.) 

There never was any agreement between our- 
selves and any of the parties, either the Ken- 
drick State Bank or Mr. Bradbury, that the 
First National Bank would release or did re- 
lease the Kendrick State Bank from obligation 
on account of the moneys advanced by the First 
National Bank. We never agreed to take Brad- 
bury individually for the money that the Ixen- 
drick State Bank got from the First National. 
(Praas., p. 7.) 


R 


I knew nothing about Mr. Bradbury's affairs, 
whether or not he was supposed to be perfectly 
solvent at that time. I didn’t consider him at 
all. I accepted that note (Bradbury’s) for the 
Kxendrick State Bank. It is customary for banks 
to take the individual note of the president for 
a loan to the bank. It is done quite frequently. 
Our bank has done it frequently. (Trans., p. 61.) 

Plaintiff’s counsel called my attention to 
the time the loan was increased from $5,000 to 
$10,000 and asked about Mr. Bradbury request- 
ing the increase. Mr. Bradbury came to us 
from and represented himself as acting for the 
Kxendrick State Bank. Our transaction was with 
him as president and for account of the Ixen- 
drick State Bank. (Trans., pp. 67-68.) 


J. W. Bradbury testified on behalf of the defend- 
ae. 


I took over the Kendrick State Bank in De- 
cember, 1904, and was elected president and re- 
mained president up to the time of its suspen- 
sion. 

The First National Bank of Portland had 
been our correspondent, and on June 11, 1910, I 
simply wrote to the First National Bank of 
Portland, telling them that I needed to make a 
loan of $5,000. * * ™* The money was de- 
posited down here to the credit of the Kendrick 
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State Bank and checked against by the Ken- 
drick State Bank and the Kendrick State Bank 
also deposited at times and kept an open bal- 
ance there. When that loan was matured, it 
was continued. * * * You read that por- 
tion of the letter to me, which has been intro- 
duced in evidence: “We are writing you on an- 
other sheet for this to be carried in another way 
with our reasons for asking for the change.” I 
recall writing that. * * * TI think the body 
of that letter covers it. I simply wrote and told 
them my reasons for changing the form of loan, 
and asked them might I have that kind of ac- 
commodation. And they agreed to it. Jt was 
never, at that time or any time, agreed between 
the First National Bank and myself that the 
account against the Kendrick State Bank 
should be released. There never was any such 
agreement as that. 

Q. These transactions that I have called 
your attention to took place in 1910. Now in 
December, 1911, this account was increased 
from $5,000 to $10,000. Do you remember that 
occurrence? 

A. Yes, sir; I needed an extra accommoda- 
tion of $5,000 and I made a trip down here es- 
pecially to see Mr. Mills or Mr. Newkirk, of the 
First National Bank. TI told them the situation 
I was in; I wanted to borrow the money and 
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make the loan for $10,000, make an increase of 
$5,000 over the original loan. When I say “T,” 
I mean myself as president of the WKendrick 
State Bank. I made the trip and I made the 
arrangements with the First National Bank to 
borrow the money. That increased sum, the ex- 
tra $5,000, was borrowed for the bank. At 
the time I made that arrangement with Mr. 
Newkirk or Mr. Mills, or whoever represented 
the First National Bank, it was not agreed be- 
tween us that the account against the Kendrick 
bank should be released at all. (Trans., pp. 
84-5.) 


At that time I gave a note to the First Na- 
tional Bank and the money was deposited in the 
First National Bank to the credit of the Ken- 
drick State Bank and was utilized by the bank 
in checking against it. As president of the 
bank, I knew it was there. * * * 


I did not have any arrangement with the 
First National Bank individually. Not at all 
at any time. (Trans., p. 86.) 

The Kendrick State Bank paid the interest 
on these notes from time to time as it fell due. 
en 

Q. There has been some testimony intro- 
duced here with reference to certain stock of the 
Kendrick State Bank owned by vou, and depos- 
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ited by you with the First National Bank. Tell 
the court what became of that stock. 

A. The First National Bank of Portland 
returned it to me, and I turned it over to Mx. 
Martin V. Thomas, now president of the Ken- 
drick State Bank. He is now president of the 


KXendrick State Bank. * * * 


At the time the Kendrick State Bank closed 
there was a credit due me of something over 
$10,000, ten thousand one hundred and some- 
thing, I believe, if I remember rightly. When 
it closed and these people were in process of 
settling it up and reorganizing it, and negotia- 
tious were going on between us, I told those peo- 
ple whose money that was. * * * TI told 
them that the money did not belong to me, that 
it was the First National Bank of Portland’s 
money. I told them on two different times that 
I know of, one time when the committee waited 
on me at my home, and another time when I was 
up in the Kendrick State Bank’s office. (Trans., 
pp. 87-8.) 


As a part of that conversation and the 
transaction that occurred there I signed a check 
in favor of Mr. Thomas for the $10,000, check- 
ing out to them all the money that was in the 
bank in my name. This check was signed in the 
Kendrick State Bank office, at the second in- 
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terview. At the time I signed the check I had 
told them twice whose money it was. 

I didn’t get anything for that check that I 
signed to them. I didn’t turn over the stock at 
that time. They had part of the stock in the 
bank. This Portland stock was some time later 
getting up there. I turned it over later on. 
There was nothing else turned over to them. I 
didn’t have anything else. So then the situation 
was that they took all I had, bank stock and 
everything, and the money’ that stood to my 
credit in the bank. 

Q. And now the claim is that this is your 
debt to the First National Bank, is that it? 

A. I don’t know what they think about it. 

(Trans., pp. 84 to 89.) 


At that time this committee wanted me to 
turn over this $10,000 to them and I objected, 
and told them the money was not mine. I was 
acting under the advice of my attorney from 
Moscow, Mr. Morgan, and he advised me to give 
them the check for it, for he said, “It don’t make 
any difference, anyhow. They will grab this 
money. It don’t make any difference. If they 
can’t get it on this stock transaction or your 
check, they will simply assess it out of you on 
the stock, so you might as well give them the 
check and let it go at that, and make the en- 
dorsement on the check.” (Trans., p. 93.) 


13 


At the time I gave my first note the facts 
leading up to that transaction are substantially 
as they are set forth in the communication from 
me to the First National Bank, that is in evi- 
dence here, and that was referred to by counsel 
in his examination of me. In fact, I had no 
personal communication with them at that 
time. It is all contained in that letter. * * * 

I considered this note of mine an obligation 
of the Kendrick State Bank, and I always con- 
sidered that that was a liability of the Isen- 
drick bank. (Trans., pp. 94-95.) 

Referring to the loans made by the First 
National Bank of Portland to the Ixendrick 
State Bank, the witness Bradbury further tes- 
tified: “Z instructed them to at any tume charge 
the account of the Kendrick State Bank with 
them with the note.’ (Trans., p. 97.) 

IT owned $23,000 of stock in that bank (IKen- 
drick Bank). I practically owned it all, except 
some organization shares. The capital stock 
was $25,000. The other was owned by relatives 
of mine, so that I was practically the bank. 
* * x 

One of the accounts that was carried by the 
bank at that time was an account called “Bad 
Debts” that amounted to something over $26,- 
000. I carried that along as long as I could and 
absorbed what little profits I made until the 
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state appointed a state bank examiner. Then I 
had to charge those off, those accounts, together 
with other bad debts; and in order to make that 
up I gave my notes and my people’s notes to the 
amount of $25,000 to do that; and these are the 
notes that have been carried along. * * * 


Referring to the money loaned by the Portland 
bank, witness stated: 


I supposed that Mr. Newkirk knew that this 
money was credited to my account up there in 
the Kendrick bank, just from the natural pro- 
cedure of business. 


POINTS AND AUTHORITIES. 


A loan of money to a corporation will render it 
liable for the debt, although the note of individuals, 
instead of the note of the corporation, was taken 
therefor, because it was supposed to be better se- 
curity. The test is whether the note was received as 
a consideration for the money or only as a security. 


Third National Bank v. Van Haagen Mfg. 
Co., 12 L. R. A. 223; (s. ¢, 141 Pa. St. 214, 
21 Atl. 598). 


Merchants Bank v. Central Bank, 44 Am. Dee. 
665. 
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While deposits are ordinarily transferable by 
check or draft, they may be transferred by parol. 
5 Am. & Eng. Encyl. Law (2 ed.), p. 830. 


McEwan v. Davis, 39 Ind. 109. 
Neff v. Green Co. Bank, 89 Mo. 581. 
Armour v. First Natl., 11 South. 28. 


A bank deposit is subject to any arrangement 
which the depositor and the bank may make con- 
cerning it. It is therefore clear that the direction of 
Bradbury to apply the money on deposit with the 
Portland bank to the payment of the loan fully justi- 
fied the Portland bank in making the application. 


Harrison v. Harrison, 118 Ind. 179; (4 L. R. 
As. Lalit), 


The right of the bank to apply deposits to the ex- 
tinguishment of the depositor’s indebtedness as it 
matures grows out of the doctrine that the relation- 
ship between bank and depositor is that of debtor 
and creditor. The bank holds a len upon the de- 
posits in its hands to secure the repayment of the 
depositors’ indebtedness, and may enforce that lien 
as the debts mature by applying the debtor’s depos- 
its upon them, thus setting the two off against each 
other. 
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3 Am. & Eng. Ency. of Law (2 ed.), 835. 


2 Morse on Banks and Banking, Sec. 559. 


Park Bank v. Sehneidermeyer, 62 Mo. App. 
179. 


In an action against a bank to recover the amount 
of a general deposit the bank may show that it held 
notes of the depositor for an amount which equaled 
his deposit, and that the deposit had been applied 
to the payment of the notes under pleas to the ef- 
fect that it was never indebted to the plaintiff as 
alleged, and that it did not have in its possession 
the sum sued for or any sum deposited with it by 
the depositor; and to make such defense it is not 
necessary for it to file a plea of set-off. 


Durkee v. National Bank of Florida, 102 Fed. 
845. 
Bank v. Brewing Co., 50 Ohio St. 151. 


A bank has the right to apply to the payment of a 
depositor’s note not only all funds in the bank when 
the note matures, but all funds afterwards received, 
as well as proceeds of commercial paper owned by 
him and left with the bank for collection. 


Muench v. Valley Bank, 11 Mo. App. 144. 
First Nat. Bank v. City Natl. Bank, 102 Mo. 
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App. 357; (76 S. W. 489). 


When a depositor opens an account in a bank 
that very act, in the absence of an agreement to the 
contrary, authorizes an appropriation of his deposit 
balance to any matured claims the bank may hold 
against the same as if he had then executed an 
agreement in writing to that effect. 


60 N. Y. Supp. 722. 


Myers v. N.Y. Co. Bank, 55 N. Y. Supp. 504, 5. 

Morse on Banks and Banking, Sees. 324, 328, 
337. 

42 N. W. 434. 


A valid novation cannot be accomplished without 
an agreement of the parties to extinguish the old 
debt and substitute for it a new debt against an- 
other party, which is not accomplished by the mere 
assumption of the existing debt by a third party. 


Miles v. Bowers, 49 Or. 429. 


One of the essential elements to a novation is 
that there should have been an extinguishment of the 
old debt, and another is that there should have been 
a mutual agreement between all of the parties that 
the old debt should become the obligation of a new 
debtor. 
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Kelso v. Fleming, (3 N. KE. 830) ; 104 Ind. 180. 
Miles v. Bowers, 49 Or. 452. 


There must be a release from the prior obligation. 


Miles v. Bowers, 49 Or, 435. 

Kelso v. Fleming, 3 N. E. 830. 

Chenoweth v. National Building, ete., 53 8. E. 
909, 561. 

Hill v. Warner, 50 N. E. 582. 


It has been said that in every novation there are 
four essential requisites : 


1. A previous valid obligation. 
2. The agreement of all the parties to the new 


contract. 
3. The extinguishment of the old contract. 


4. The validity of the new one. 


Hayward v. Burke, a N. E. 847. 


A novation is never presumed, but must be estab- 
lished by the full discharge of the original debt by 
the express terms of the agreement or the acts of 
the parties, whose intention must be clear. 


Chenoweth rv. National Building, ete., 59 W. 
Va. 653 3 (53 SS. Eeoone 


we 


Bradbury’s acts as president were binding on the 
Kendrick bank, and no formal vote or authorization 
of the board of directors was necessary. 


Columbia Nav. Co. v. Vancouver, 32 Or. 532. 
Wehrung v. Portland, ete., 61 Or. 52. 
Aldrich v. Chemical Bank, 176 U.S. 618. 


When the Portland bank increased the loan to 
$10,000, crediting the Ikendrick bank with the money, 
under an agreement that the Portland bank might, 
when it elected to do so, apply any deposit the Ixen- 
dick bank had, in repayment of the debt, the deposit 
could be so applied, no matter whose debt it was. 
The Kendrick bank could not adopt part of the 
transaction (taking the money) without adopting 
all of it. 


Ladd & Tilton Bank v. Commercial, etc., 130 
Pae: 975. 


Roe v. Bank of Versailles, 67 S. W. 303; see 
page 308 (M). 


ARGUMENT. 


It seems scarcely necessary to further discuss 
this case. The statement of the controversy, with 
the testimony we have quoted and the points and 
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authorities cited, must be convincing that the appel- 
lant has no standing in a court of law to enforce the 
claim it is urging, and that the judgment of the dis- 
trict court is the only one that could have been ren- 
dered in this action. 


Not only the oral evidence, but the correspond- 
ence between the two banks, is undisputed, to the 
effect that the loan was made to the Kendrick State 
Bank and not to Bradhury individually. That the 
debt to the Portland bank was that of the Kendrick 
bank is also strongly evidenced by the fact that Brad- 
bury had a credit on the books of the Kendrick bank 
to the extent of the full amount of the loan, or prac- 
tically so, during the entire time that the loan ex- 
isted, and when his bank failed, there was fully ten 
thousand dollars to the credit of Bradbury, which 
sum the depositors’ committee compelled him to turn 
over to them in lieu of a lot of notes issued to take 
the place of an account carried as “Bad Debts,” for 
which no consideration had been received and which 
could not have been collected and which notes did not 
even purport to be due for nearly four years. 


Then again the testimony of Bradbury further 
discloses that when he came to Portland in Decem- 
ber, 1911, to secure for his bank an additional five 
thousand dollars, and when he gave his note to evi- 
dence the ten-thousand-dollar debt due the Portland 
bank, he, on behalf of the Kendrick bank and as its 
president, authorized the Portland bank to apply at 
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any time it saw fit the moneys the Kendrick bank 
might have on deposit with the Portland bank in 
payment of his note to the Portland bank. 

Therefore if the debt in question was Bradbury’s 
debt and not the Kendrick State Banks’ debt, the 
Portland bank had authority to and was justified in 
applying the Kendrick bank’s balance in payment of 
the acts to the extent the deposit would do so. It 
must also be borne in mind that to enable the Ien- 
drick bank to reopen the Portland bank surrendered 
one hundred shares of that bank’s stock which was 
valuable and would have paid the debt due the Port- 
land bank. It is too plain to require argument that 
this stock must be returned to the Portland bank be- 
fore the Kendrick bank can be heard to make its 
present contentions. 


We submit that if it should now be held that the 
loan under consideration was the personal loan of 
Bradbury and not a loan to the Kendrick bank, then 
such loan was made not by agreement of the parties, 
_ but in spite of their agreement and by virtue of a 
contract made for them by the court. 

It is unnecessary to consider the authorities 
cited by plaintiff in error to the effect that there 
can be no recovery against an undisclosed principal 
on a note signed by an agent in his own name. Re- 
spondent is not making such contention nor suing on 
any note, but is seeking to recover on the contract of 
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the parties of which the note is a mere incident. 
(12 L. R. A. 2238") 


We respectfully insist that the judgment of the 
District Court was right and should be affirmed. 


Do.treH, Mauuory, Simon & GEARIN, 
Attorneys for Appellee. 


